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(Fxamination of the ,Tury. 

THE CLIII.KK: Mr. Le Barber, do you waive the 

_notice, re,luired to be given as to each juror, accord-

ing to Section 369 of the Penal Code, when he is 

called and befort he is sworn? 

Va. Yes. 

Ic 

WIL L IAM L. G E E B, 1-7)eiya,, duly •sworn, and examined 

as to his qualificationsas a juror, testifd as follows: 

• TIT_ rile, 1,0aBIER: May it please the court, the 

defendant being now arraigned for trial, before 

any examination of any juror, I desire to move 

for the discharre of the defendant, upon the ground 

that th indictment is insufficient to confer juris-

diction upon this 'Court for tbe trial of this case. 

TTEr votion rI d. 

711.T. LF JtT.cepAon. 

DIRECT FIXATrITTO'N EY TqR. ELY: 

'Mr. Geer, ',.-hat is your business? A An architect, 

by profesnion. 

0, You are ;.?,n architect? A Yes, sir. 

cl ' 



q='And are you narried? A Yes, sir. 

Q, Where do you r eside? 145 West 84th street. • 

Q, Please speak louder. 145 East 84th street? A Yes, 

sir. 

9, And howlong have you lived there? A Within the 

last week I have moved there. 

And is that an apartment house? A Tt is; yes. 

(?, And where did you live before? A I live,d at 13 East 

22nd street. 

Q And how long did you live -.there? A I lived there for 

thr- neighborhood of about-- very near a. ,rear. 

"Vaere are you engared in business? A Pt einway Rons, 

109 East 14th street. 

tuld Pteinway sons are archit, ts? A No, sir; they, 

are a piano firm. At the present time I Qin in the art depart-

ment, a desir;ner there, on peciaL oreF,:Aons". 

O Have you ever sat as a juroborore? r. :es, 

o Do you know the firm of Carrere óc Hastings? A I do. 

Are you ac luaint,t.I., with an„,bot.LL, in that firm? A I 

may possibly be, ,•J quite .t, urii; of 1ie- draughtsmen. 

Corot 1%ca11, just at the ino ot,tn,,)(.1(Ad. 

Di(' you evtr know one qt,orr:e ralciwell? A T don't 

recall him. 

T)id you over know that man the re, sitting tliere 

(1, in(6tin(, the dwrtnd ant)? on i 1-4;c•..1 I Him. 
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The crime charged in this itidictment is sodomy, and 

sodomy is unnatural intercourse between men or between man 

. and woman, throu,,h the anus or through the mouth. Do you 

know of agyreason why you could not sit as a juror in such 

a case as this? A I do not. 

And bring in a fair and impartial verdict upon the 

evidence offered in the case, and upon that evidence alone? 

A I do not, 

without any e-,traneous or outside consideration of any 

name or nature whatoever? A None 17/i‘atever. 

n or without being influenced by sympathy? 

BAHBIER: Objected to as incompetent 

and immaterial. 

THE (101T -T: Put the. opposite. Influenced by 

sympathy for Le 00'Fldant GY plf.juOice against 

him. 

“B. ELY: 

, Well, without sympathy for Lt f-ndtult or prejudice . 

against him? A I could, 

n And you would do viol if selected? A I would. 

0 And, if you ere convinced, beyond a reasonable doubt4 

of the r,!lailt of the defendant, you would pronounce him guilti? 

A I would. 

, row, y04 .eald Lhnt Lnew the l'irm of arrer & Hastai, 



CI, The crime charged in this ittdictment is sodomy; and 

sodomy is unnatural intercourse between men or between man 

and woman, throu h the anus or through the mouth. Do you 

know of anymason 'shy you could not sit as a juror in such 

a case as this? A I do not. 

0 And bring in a fair and impartial verdict upon the 

evidence offered in the case and upon that evidence alone? 

A I do not. 

n 1-ithout any e.traneous or outside consideration of ant 

name or nature what!oever? A Tone wl.atever. 

n Or without teinp influenced ly sympathy? 

TIR. LT FA,MIER: Objectt.d to as incompetent 

and immatLtial. 

THE 0,)WT: Put the opposite. Influenced by 

sympathy or be (41'f (Want cr prLjudice against 

him. 

"AY MB. ELY: 

Well, without srapathy ror f nal,nt or prejudice 

against him? A I could. 

n And you wolad dO rO, if sPlorted? A I would. 

0 And, if you ere convinced, beyond a reasonable doubt" 

the guilt of the defendant, you would pronounce him guilty? 

A I would. 

Now, YOU said Lhat vou rnew the rim of 0,ar .ere & H Otio 
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,ing$ ahd that you knew some of the drau8htamen there. if it 
. appeared that. this defendant had been at one time connected 

with the firm of carrere & Hastings, in any opacity whatto-

ever,. would that, in any way, influence your verdict in this 

case? A Not -t all. 

Do you know Mr. Te TJarbier? A Only hy name. I have 

never met him. 

n Have you ever had any connection, either business, 

social or otherwise, with the firm of Le Barbier & Parkerl 

or with "Hr. Le Barbier or with -r Parker? A No. 

0 Do you know of any reason-- oh, do irou know anybody -

connected. with the Distrir.t Attorney's -taff? A Not to recall 

them. 

c, Do you know of any reason why, if selected as a juror 

in this case, you could not do justice, as between these. 

People of the State of New York and tl,is defendant? A I (16 • 

not. 

(‘- And yOu would do so, in Fm rar as it lies if accept.. 

ed and s,,Jorn? A I would. 

Tri 11,Y: nhallenge withdrawn. 



arm ss 4CAMINATION BY. MR. LB BARBIER: 

0., Mr. Geer wklen you b at e that you have served as a 

juror in a case before, was that a civil or criminal case? 

1G.. ELY: Object ed to. 

THE COURT: To. Do not answer. I sustain the 

objection. 

NR. LB BARBIER: Exception. 

BY LB BARBIER: 

0, Are you familiar with the duties of a juror in a 

criminal case? 

hTY: Objected to. 

4 Objection sustained. 

ny BARBIER: Exception. 

BY MR. LBBAABIER: 

If it should appear here by the evidence, or if you 

should-- question withdrawn. If you should come to the 

conclusion that Lhere is reasonabl e doubt upon the whole 

evicencc:.., to whom would ,you accord hat doubt? would you ac-

cord that to :the defend ant9 

Y: 01 jt ( t ed to. 

0b3 e c t ion sustained. 

;,"k Zxception. 

Is there any quest ion of this 

gentleman' inteillaenee and capacity to act as a 

juror? 

• 

a 
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TE1, ELY: Not on the part of the People. 

MP. LE BA}U5IER: I mn just asking the question 

now. 

TITr COU1:T: From this gentleman's answers, his 

manner on the witness stand and his general appear-, 

ance and deportment, I find, as a fact, that he 

is possessed of the qualufications required by 

rect1on(1079 of the Code of Criminal procedure. 

TlArBTFR: And I except to your Honorlf0 

finding, Challenge withdrawn. 

/T. 1;LY: No challenge pending. 

7111: 001Xt: Any challenge on the part 'of the 

prosecution? 

7o, sir. 

fln:11:2: Any on 4-,he ,:rt of the defense? 

LI, TA ,BTER: No, sir. we accept the juror. 

(The -juror is :-worn.) 

JEROTIF B. LA,1 h, beinv duly sworn and examined 

.as to hisuaiifications as a juror, testified as followS.i. • 

IFTEXAMINA?TON -Y • 

fl Mr. Latour, what is your business, please? A I am in 

the publishing business. 



With whom? A Harper & Brothers. - 

And in what capacity are you connected with Harper 

.(§1 Brothers? A Bookkeeping department. 

0, And how long have you been there? t 29 years. 

0 'laic:re do you reside? A 132 West 129th street. 

0. 74arried? A Ye c, sir. 

0 How long had you lived at 132 'rest 129th street? 

About 18 months. 

That is an apprtment house? ! Yes, sir. 

0 TrELIM you ever served as a juror before? A Yes, sir* 

The crime charged in this c2se is that of sodomy. 

You have heard me describe what sodomy was here? A Yee' sir*,. 

Do, you know of any reason why you; could not sit as a 

juror in steh a case as this? A No, sir. 

n And bring in a fair and impartial verdict upon the 

effidence offered here, and upon that evidence alone, without 

any eadraneous consideration, uninfluenced by any extraneoue 

consideration of any name or nature -4hatoever? A No. 

Without sympathy for The defendant, or prejudice 

(Igninst him? A "O. . 

n And you,would do that, if selected? A I would. 

Q And, if convirced beyond a reasonable doubt of the 

guilt of the defendant, you would pronounce him guilty? A I 

would. 
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9, D0 yop, know the firm of Carrere & Hastings? A No. 

9, Do you know anybody connected with that firm, as far 

as you, know? A No,. sir. 

Q, You don't know the defendant, George Caldwell? 

. A No. 

Q, Do you know anybody connected with the District At,-

torneyls staff? A Not that I know of. 

9, Or do you know 111.essrs. Tie Barbier & Parker? 

BY THE C'OURT:• 

0, Counsel for the defense? 

BY R. KLY: 

0, The counsel for the defense? A No, sir. 

0, Have you ever had any business or other cOnnections. 

with them, as far as you know? A No. 

Q, Do you know of any reason why you could not act as a 

juror in this case and do justice between the People of the 

State of Tfew York and this defendant? A No. 

And, if selected, you would, so far as in your flee 

• A Yes, sir. 

1. 

Char. enge withdrawn. 

1,1. 1,.P. 1-2A.i.,B1.)R: No challenge. 

(The juroris sworn.) 

9 



W E S SI, A U, being duly sworn, and 

• examined 4s-to his qualifications as a juror, testified 

as follows: 

DIFECT EXAMINATION BY R. FJJY: 

0, Mr. Wesslau$ what is your business? A Builder. 

Q, What is your firm; if any? A Hagenauer & tesslau. 

0, And where are you located? A 110 West 131st street, 

And are you a married man? A Yes, sir.' 

rhere do you reside? A 110 7est, 131st, 

You have your office and house there? A Yes, sir; It& 

home and office together. 

Q Is that an apartment house? A No, sir; a private 

house. 

Q And you occupy all of it? A Yes, sir. 

Have you ever served as a juror before? A Yes, sir.... 

The crime charged against this defendant in this it*, 

diotment is that of sodomy. You 1-2aye heard me describe what 

sodomy is, or you know? A Yes, sir; I have hear you

describe it. 

Do you know of any reason why you could not sit as 4 

juror in this ease? A I don't know of any reason. 

O And 1-ring in a fair and impartial verdict on the evi-

dence offered in this case, and upon that evidence alone? 

A I donIct know of any reason. 



Uninfluenced by anY outeide consideration of any name 

Or natlit whatsoever? A 'I 'wouldn't be influenced. 

Q, Or by any sympathy for the defendant, or prejudice 

against him? A No, sir, sympathy would not cut any figure 

with me. 

BY R. LE BI-HlaR: 

Q I didn't hear you. A I say sympathy wouldn t cut any 

figure with me. 

FY 17i. ELY: 

And, if convinced by the evidence in this case, beyond.  

a reasonable doubt, of the quilt of the defendant, would you 

pronounce him guilty? A I would. 

0 Do you know the fi/m of Carrere A Trastings? A I dottt, 

know them. 

CI Do you know anybody connected with or employed by that ..•••.: 

• firm? A No, sir. 

sir. 

Do you know a man by the name of .eore Caldwell? A No  -

Do you know that defendant (indicating the defettant)?-

A No, sir, I don't know 'him, 

Are you gcquainted with any of tile membere of the ' 

trict Attorney's staff4? A No, sir. 

(4 Are you acquainted with counsel for the defensei Mr, 

Le Barbier, or Le Barbier and Parker? A I once served as a 

juror where he was the---
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Q The prOttecUting Officer? A No, eir, he was the defen-

dantAs lawyer, 

Q Well, you have no personal acquaintance with him? 

A No, air, no personal acquaintance. 

Q And  the. mere fact that you served Ix as a juror in a 

case in which he was one of the counsel, would not., in any 

way, .prejudice you one way or the other, with respect to your 

Verdict in this case? A No, sir, I would go by the evidence. 

Q And do you know of any reason why you co4Yd not, if 

selected as a'juryman, do justice as between the People of the: 

State of New York and this defendant in this case? A I do 

not. 

MR. ELY: Challenge withdrawn. 

M. LE BARBTER: No challenge for actual or iins* • 

plied bias. 

THE COURT: Any nhallenge on the part of thp, 

prosecution? 

MR. ELY: No, sir. 

THu COT: Any challenge on the part of the. 

defense? 

P,1. 6S ME:BIER: Yes, sir. We challenge p remp* 

torlly. 
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'•WHIT R A. $TOUGHTON, being dUly sworn and 

emtd as to his qualifications ae a juror) testified 

as follows: 

:DIliECT EXAMINATION BY 4R. ELY: 

(), Mr. Stouphtonl what is your business? A I am an ar—

chitect. 

0, And where are you located? A My business is at 96 

Fifth avenue. 

9, That is about-- A 15th street. 

Q, And what is the firm, if any? A Stoughton & Steughoo-

ton; my brother and I. 

0 And you are one of the Stoughtons of the firm? 

A Yes, sir. 

And where do you reside? A At 665 Waehington avenue.: 

Near what street? That is in the Bronx? A Y sir*: 

Q And are you married? A Yes, sir. 

years. 

F\nd 71ow lonp. have you been married? A About eight 

You have.heard me describe what tl-!e crime charged 

in this indictment is? A I Tiave not. 

n That of sodomy. It is the unpatural carnal inter 

course between man and man or woman and man, either through 

the anus or the mouth, and tin, unnatural intercourse between 

man and beast. Do you know ,)f any reason why you could not, 
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sex've as a juror in such a case as this? A No. 

Ax bring in 4 fair and impartial verdict upon the 

OViden00 Offered in this case and upon that evidence alone? 

A No, 

n Uninfluenced by any e)traneous consideration of any 

name or nature whatever? A No, 

04,, Or ninfluenced by sympathY for the defendant or 

prejudice against him? A No. 

And if you are selEcted, you will do so? A Yee, 

r. 

o And, if you are convinced beyond a reasonable doubt" 

from the evidence offered in the case, of the guilt of the 

defendant, will you pronounce him guilty? A Yes, sir. 

0 Do you know anybody cona,:cted with the firm-- de you 

know the firm of Carrere & TTastinge, architects? A Yes, sir..: 

Q, Are you acquainted with any Jlembers of the.firm? 

A Yes sir. 

inge. 

(4, Who do you know there? A qr. Carrere and Air. ffaSt-

Mho? A Mr. carrere and Mr. Hastings. 

fl Do you k'low anybody else? A Yes, sir; I know othere*., 

o, Well would-- if it appeared upon the trial tbatr.then 

defendant was, and had been for sometime employed there, EXt 

'Carrere v Hastings, would tht have any effect upon your ver§*-

diet) one viay or the other? A To 



The acquaintance that you may havewith some of the 
. . 

firrn  and some of the employee would not influence you in any. 

respect? A ]To,. sir. 

Q One way or the other? A No; I think not. 

Q, Weti are you confident that it wouldnot? A I am 

sure that it would not. 

Q You don't know George Galbert; do you? A No, sir. 

Or George Caldwell? A No, sir. 

Q, Do you know that man (indicating the defendant)? 

A No, sir. 

Q. 

Q, 
Did you ever see im before? A Not that T. know of. 

As far as you recollect? A No, sir. 

G Do you know anybody connected with the District, AttOr* 

ney's office? A No. 

Do you know Mr. Le. Barbier, counsel for the .0efendantl 

A Na. 

Have you ever had any relations, business or etherwl0 ,1. 4. 

as far as you know, or has your firm, withALe Barbier -- that 

is Mr. Charles E. Le Barbier (indicating) -- or the firm Of 

Le Barbier and parker? A rir. 

(,), And, if selected as a juror, do you know of any reason 

why you could not do justice between the People of the State 

of New York and Lie defwndant? A Po. 

n And if you wwi; selected, you would, as far as within 
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You lies? A Yee, sir. 

VII. 141Y: Challenge withdrawn. 

NR. LE BARBIER: No challenge for actual or 

implied bias.; on the part of the dfense. 

THE COURT: Any challenge on the part of the 

prosecution? 

XR. ;LY: No, sir. 

THE COURT: Any challenge on tie part of the 

defense? 

Mai.. LE BAA3IhR: Yes, sir, peremptory. 

SIGMUND BC I 1 TADTER, being duly sworn, and 

examined as to his ivalifications as a juror, testified 

as follows: 

PIPFCT EXAMINATION 7Y "R. 

Now, *hat is your,business, r. Hochstadter? A ManU—

facturer of cordials. 

0 And where are you located? A vbere I reside, you. 

mean? 

No, where you are in business? A 227 Front. 

Q. 227 Front? A Yes, sir. 

'what is your firm, please? A The Hochstadter Company. 

And at is a corporation is it? A No, sir, it is a 

firm name. 
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Q, Hochstadter & Company? A No, sir; the Hochstadter Gota-

0,, And you are the Hochstadter of the Company? A I am 

the sole proprietor. 

Q, Alla how long have you been located there on Front 

street? A About nine sears. 

Q, And where do you live? A At present in Far Rockaway'. 

Q, You have gone but, for the summer? A Yes, sir. 

Q, And. where do you live in the city? A 216 139th street.• 

0, And how long have you lived th. re? A Since the 1st of 

May. 

Q, You are a married man? A yes, Sir, I am. 

Q, Have you ever served as a juror before? A I have, 

You have heard the crime charged in the indictment) 

have you ,not? A Yes, sir. 

0 Do you know of any reason why you could not serve as a, 

juror in this case fairly and impartially? A No, sir. 

And bring in a verdict on the evidence in this case), 

and on the evi;'!ence alone? A Yes, sir. 

n Uninfluenced by any extraneous consideration, of any 

name or nature 7,11 at soe ve r? A Yes, sir. 

n or with out sympathy for t,--(-2 ,lef end n.nt or prejudice 

against him? A Yes, sir. 
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q Andy if you were convinced, beyond a reasonable•doUbtl 

4 
from the evidence in the case, of the guilt of the defendant, 

would you pronounce him guilty/ A Yes, sir. 

Q, Are you acquainted With the firm of carrere & T4astings7 

A Nol sir. 

Architects? A No, sir. 

q Do you know anybody that is employed by them as far as 

you know er recollect? A 3c), sir. 

Are you acquainted with anybody thRt is connected with 

the District Attorney's staff? A I an not. 

0 Have-you over ha rl nny personal or other relations 

with.Nr. Charles 1 Le Barbier, counsel for the defendant, or 

the firm of Le Barbier Parker? A I have not. 

Do you know of any reason why, if selected as a juror' 

you could not do justice, as between the People of the State 

of New York and this defendant? I do not. 

0, And you would do so, if selected, in so far as in you. 

lies? A Yes, sir. 

V171: C1 al  withdrawn. 

I'TO ehallenre for actual or 

implied bias on the eert of the defense. 

HrN-: No c'eallenre on the part of the 

People. 

V).H 4 Tre is satisfactory to the 
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MR. MY: we is satisfactory to the People. 

(The juror is worn). 

1,x! I L T I A 11 L. 13. c A T. T, F IT, being duly sworn, and. 

examined as .to hi.s qualifications as a juror, testified 

as follows: 

DIRECT EXAMINATION BY TR, ELY: 

0 What is your business, Yr. Allen? A 'Airy business has 

been fireproofing. 

And how long ago did You Rive up business? A - Last. 

November. 

9, And, prior to last November, where had you been 

-located in business? A Corner of Broadway and iqraiden Lane. 

Q What is your pre sent business address, if any? 

A Tell, nothing but my borne address. 

0 Well, where do you reside? A Boulevard Lafayette near 

-nepot Lane. 

n Well, did you once ha.ve the business address of 874' 

Broadway? A I did, for some six years. 

How long ago was that? A TWO years ago. 

And '7-hat was your business there, sir? A Fireproofing* 

It has been fir -proofing for the last eight or nine years. 

0, Now:, you are a married man? A I am. 
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Q And how long have you been living where you are now/ 

A Six years. 

o .Do you occupy a house or apartment? A A house. 

• HaIR you ever served as a juror. before? A I have. 

Have you heard me describe the crime charged in 

this indictment? A I have. 

Do you know of any reason why you could not sit as a 

juror in such a case as this? A I do not. 

R And bring in a fair and *partial verdict, from the 

evidence adduced in this case, and upon that evidence alone? 

A I do not. 

Uninfluenced by any extraneous consideration Of any 

name or nature whatsoever? A None at all:. 

nr by sympathy for the defenda4 or prejudice against 

A„ No. 

Q, And, if selected, you would do so? A I would. 

And, if convfnced, beyond a reasonable doubt, of the 

• gliAlt of the defendant, would you prohounce him guilty? 

A I Should. 

0, Do you know, or have you ever had any bustles relae-

tions with the firm of Carrere & Hastings, architects? A Our 

firm have had busire ss relations with them. I have no person 

al-- I know nothing about them; don't know them personally. 

You have no personal acquaintance with the firm? 



A None at all. 

Q Or wilt any of their employes, as far as you know/ 

A None at all. 

(), And the business relations that may have beethad 

between the firm and that firm would not influence in any 

way you wilt respect to the verdict that you might reach 

on the evidence offered here? A Not at all. 

Q Are you, acquainted with a person by the name of George 

Galbert? A I am not. 

Q George Caldwell? A No. 

Q, pave you any acquaintance with any of the District 

Attorney's staff? A No, sir. 

(-1 Have you ever had any business or other relations 

-ith ';ir. Charles E. Le Barbier, counsel for the defenaant? 

A Excepting on jury duly, when he was District Attorney. 

Q And the relations that existed between you then. 

would not in any way affect you, as a juror in this case?' 

A Not at all. 

Have you ever had any business or other relationS with, 

the firm of Le Barbier & parker? A Not a particle. 

q Or has your firm, as far as you know? A No, sir. 

ME. ELY: Challenge withdrawn. 

PR. LE BARBIER; No challenge for actual or 

Implied bias. 



MR. ELY: He is acceptable to the people. 

MR. LE BARRIER: Challenged peremptorily. 

GEORGE O. B A K 11; R, being duly sworn and examined 

as to his qualifications as a juror, testified as fol*. 

lows: 

DIRECT EXAMINATION BY ME. ELY: 

Q, Mr. Baker, what is your business? A I am an electrical 

engineer. 

0, And where are you located? A No. 100 Broadway. 

Q, And how long ago were you located at 44 Broad? 

A Up to the let day of February, -- 1901, three years ago. 

0, And how long have you been located at 100 Broadway? 

A Ever since. 

0, What is your firm, if any? A The New England Engineer** 

ing Company. 

Is that a corporation? A ',Ces, sir. 

Q Are yu one of the officers? A No, sir. 

Q How long have you been connected with the New England 

Engineering Company? A From the it of February, 1901. 

Q Where do you reside? A 135 West, 116th street. 

0. Are you married? A Yes, sir. 

Q, Have you ever sat as a juror before? A Yes sir. 
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HAVO you heard me describe the crime charged in this 

indictment? A Yes, sir. 

Q, Do you know any reason why you could not sit in sudA 

:a case as this? A I don't; no. 

Q, And bring in a fair and impartial verdict on the 

evidence offered in this case and upon that evidence alone? 

A I could bring in such a verdict. 

Q Uninfluenced by any extraneous consideration of any 

name or nature whatsoever? A Yes, sir. 

Uninfluenced by sympathy for the defendant,, or pre.,. 

judice against him? A Yes, sir. 

And you would do so if selected? A Yes, sir, I would. • 

And if you were convinced, beyond a reasonable doubts, 

from the evidence in the case of the guilt of the defendanti 

would you pronounce him guilty? A I certainly would. 

Are you acquainted with the firm of rarrere & Haste 

Inge? A No, sir. 

(), Have you had any acquaintance with any of  its employees' 

as far as you know? A jo, sir. 

Q Do you know a man by the name of George ealdwell? 

No, sir, I do not. 

0, Do you know the defendant there (indicating the defen-* 

dant)? A No, sir. 

o Are WU acquainted with any Trember of the District 
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Attorney/ s force? A No sir, 

Q 'gave you ever had, any- business or other relations with 

Mr. Charles Z. Le. Barbier? A I don't knew who he is. 

Q I beg your pardon? A I don't know who he is. 

2 That gentleman there (indicating)? A No, sir. 

Q. Did you ever have any business elations with the firm 

of Le Barbier & Parker, as far as you know? A No, sir. 

Q, Do you know any reason why, if selected as a juror 

here, you could net do justice as between the People of the 

• State of New York and this defendant? A No, sir. 

Q And you would, if selected? A Yes, sir. 

.As far as in you lies? A Yes., sir. 

MR. ELY: Challenge withdrawn. 

MR. LEBALIBUR: No challenge for actual or 

implj_ec Ilas4 en t)Ile part of the defense. 

COURT: Any challenge on the part of the 

People? 

MR. ELY: No, sir. 

THE (e)(.i. Then the juror may be sworn, 

(The juror it sworn). 

X OHN QUICK, being duly sworn and examired as to his-
, 

qualifications az a juror, testified as follows: 

DIRMCV EXAMINATION BY B. ELY: 
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Jr.C Well,  Quick) what is your business? A Pattern 

maker. 

And where are you engaged in business? A 120 Centre 

- street. 

Q And what is your firm, if any? A Holden 80, Quick. 

Q, And you are the Quick of the firm? A Yes, sir. 

Q And how long have you been located. at 120 centre • 

street? A, :Blight years. 

(1 Where do you ,reside? A Katonah, WeStcheister County. 

• Q You are a martied man? A Yes, sir. 

Have you ever served assa juror before? A Yes,. sir. 

Have you heard me describe the crime chargec in the. 

indictment? A 'es, sir. 

0, Do you know of any reason why you could  not serve alg-

a juror in such a case an this? A 

And bring in a fair and impartial verdict on the evi., 

dence offered in this case, and upon that evidence alone? 

A No, sir. 

0, Uninfluenced by any extraneous'consideration of any 

name or nature what!.oever? A Yes, sir. 

0, And if selected you would do so? A I would. 

without sympathy for tIle defendant or prejudice 

against him? A Yes, sir. 

And, if you were convinced beyond a reasonable doubt, 

25 



26 

from the evidence in the case of the guilt of the defendant, 

would you pronounce him guilty? A Yes, sir. 

(I Are you acquainted with the firm of earrere & HaetinZse 

or any of its employes, as far as you know? A No, sir. 

Q You know one George Caldwell or George Galbert? A Nol 

sir. 

Ce Do you know that man sitting there (the defendant) 

(indicating)? A No, sir. 

Do you know anybody connected with the District Attor-

ney's staff? A No, sir; not personally. 

e Are you acquaintee with "r. Charles E. Le Berbier, 

counsel fer the defense? A No sir. 

Q nave you any business nr other relations with him, 

or witlethe firm of Le Barbier parker, as far as you 

know? A No, sir. 

e Do you know any reason why, if selected as a juror in 

tIlis ease, you, could not do justice, ar between the People 

of the State of !Jew York and this defendant? A No, sir. 

(,), And you woulo, if selected, in ee far as in you lie? 

A I would. 

lee. eaie: Challenge withdrawn. 

MU.. lee ee Jelele No challenge for actual or 

implied bias. 

eueler: Any challenge on the part of the 
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prosecution? 

MR. ELY: No, sir. 

THN COURT: Any challenge on the part of the 

defense? 

MR. LE BARBINR: yes, sir; peremptory. 

CHARLES E. BERG-74, R, being duly sworn, and exam-

ined s to his qualifications to serve as a juror, tes-

tified as follows: 

DIRECT EXAMINATION BY TIER. hLf: 

0, Mr. Ely, what is your business? A I texecutor And 

manager of the Kerr estate. 

(I, Of whose estate? A Of Peter Kerrs estate. 

A . 
4 And how long -iave you been so engaged'? A Since the 

last ten years. 

n And what was your 1)usiness, prior to that? A I was 

the bookkeeper and conficl.en\b,ial man of Peter Kerr. 

0, And where are you located in business, as executor and: 

• manager of this estate? A 333 East. 55th street. 

And where do you reside, the same address? A Yes,  

sir, the same address. 

0 Have you ever served as a juror in a case? A I haveI 

yes. 

You'eaid you were married, I believe? A I am single. 
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Q, And have you heard the crime charged in this indict-

ment? A I have, sir. 

Q. And, do you know of any reason why you. could not serve 

as a juror in such a case as this? A No, sir. 

Q. And bring in a fair and impartial verdict on the 

evidence offered in the case, and on that evidence alone? 

A No, sir. 

lithout any prejudice against the defendant, or sympathy 

for him? A Either way. 

.Uninfluenced by any eytraneous consideration, of any' 

name or nature whatsoever? A Yes, sir. 

Q, You would do, it, if selected? A Yes, sir, I would,. 

.Q, And, if convinced, beyond a ?easonable doubt, from the  

evidence in the case of the guilt of the defendant., would you 

pronounce him guilty'? A I would. 

0 Do you know the firm of Carrere 6c; Hastings, 'architectO? 

A I do not; no, sir. 

•Q, De you know anybody' connected with them, or employed 

by them, as far as you know? A Vo, sir. 

Do you know anybody connected with the District .Attor,,, 

TIWP,s staff? A I 'do not. 

Are you acquainted with r. Charles E. Le Barbieri? 

-A No, sir. 

This gentleman here (indicating)? A No, 
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q Rave you ever had any business or other relations 

With him, or with his firm, Le Barbler &parker? A I have 

not. 

Q, As far as you know or recollect now/ A No,. sir. 

Q Do you knowlof any reason why, if selected as a jurtilr,. 

YOU could not do justice between the People of the State of 

New York and tale defendant? A I do not, sir. ( 

fl And you would, in so far as within you lies? A I 

would. 

MR. ELY: Challenge withdrawn* 

MR. LIP, BATa4IER: No challenge for actual or 

Implied bias. 

MR. ELY: No challenge on the part of the 

people. 

MIR. LE TiARBIER: Challenged peremptorily. 

R OBERT LITTLE, being duly sworn, and examined as 

to his llalifications, as a juror, testified as follows: 

DIRIPT EXAMINATION RY ME. j':1,1r: 

0 What 15 your 1-,usines5, 7r.,L1ttle? A Builder. 

\i ore are you located in business? A At my home. 

Q, Well, where is that? A 2349 Bathgate avenue. 

O. New York City? A Yes, sir. 

0, And what is your firm, if any? A No firm, 
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And how long had you been located at  2349 Bathgate 

aVenue? A About Six years. 

(), You are a married man? A Yes, sir. 

(), Have you ever served as a juror before? A Yes, sir. 

Q. Have you heard me describe the crime charged in this 

indictment? A Yes, sir. 

Do you know of any reason why you could not iit as a 1 

juror in this case in such a case as this?A No, sir. 

Oe And being in a fair and impartial verdict, on the'evi- ' 

dence in the Case and upon that alone? A, No) sir. 

Uninfluenced by any e:Araneoue consideration, of any. 

name or nature Whatsoever? A Yes, sir. 

0 And you would do so? A Yes, sir. 

0 And uninfluenced by any sympathy for the defendant 

or prejudice against him? A Yes, sir. 

A-d, if convineed beyond a reasonable doubt upon 

the evidence in the case, of the guilt of tee defendant, would 

you pronounce him guilty? A Yes, sir. 

0 Are you acquainted with the firm of carrere &pastings? 

A No. 

O. Do you knoe eny of ',Ale employes of that firm? A Nol 

sir. 

O. Are you acquainted with a man by the name of George 

Oaldwell, otherwise °ailed George Galbert? A No, sir. 
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Q, Dc you know .anybody connected with the Ditrict At—

'torney's staff? A Not to my knowledge. 

Do you know,of, or have you over had any business or 

other relations with Ur. Charles E. Le Barbier? A TO, sir,. 

.0 or the firm of Le Barbier Parker? A No, sir. 

CI Do you know of any reason why, if selected as a jurbr, 

you could not do justice, as between the People of the State of 

gew York, and this defendant, in ti-'is case? A No, sir, 

c!, And would you do so, in so far as in you lies? 

A Yes, Sir. 

ME. 1j411: Challenge withdrawn. 

-11,,'-PT1'R: No challenge for actual or 

implied bias. 

YL. ELY: No (hallenge pending on behalf of 

the People. 

R. -LE TA;,J-IT.T,Ti: Chr,)lienged peremptorily. 
A 
!' • 

GFORG-V, T) • r, being duly sworn and examined . k 0 H 

as to his qualification ar c juror, testified as follows:: 

171,11 ,WIT NYAMINATION qY 

r. Prooks, what is your business? A T am not in any 

busineim, sir. 

0 *Vow long have you been engaed in business? A20 year B. 
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What was your business when you were engaged? A Im-

porting laces. 

9, 

er. 

rhere? A In Yew York City. 

What was your firm, if any? A Brooks, Oakley 81 Coop-. 

And for the last 20 Years you have been- out of  - 

busire ss? A Yes, sir. 

'There do you reside? A Yew York. 

Whereabouts? A '.2[7.) west 3P)th street. 

Low long? A For edl'it years. 

varried? A Yes, sir. 

',e,ver served as a juror before? A Yes, sir. 

') You heard me describe t,Tit-; crime charged in this 

indictment? A No, sir, I did not. 

0, well, the crime charged in this indictment is that 

of sodony. Do you kno 'J't sodomy is, by definition? A No, 

sir. well, I think I do, yes. 1 think I do. 

0, well, if you (-() ,,ot, I will tell you? A I think, sir, 

that I understand, in a -enral way, what it is. 

IEBBEIR: "ell, that is satisfactory 

to me if "e krow what it is in a penerai way. 

(7) ;,T: Yes. 

B71"I TR, y: 

DO you know c),' uly reason why you could not sit [LS ti 
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. 
juror in this case in such a case as this and brig in a fair 

. and i44partial  verdict on the-evidence and pn that alone? 

- A NO, sir, 

2 Uninfluenced. by any extraneous consideration, of any 

name or nature? A No, sir. 

- - Or thrauF. sym,pathy for the defendant or nredudice 

against him? A I could, sir. 

o You could bring in a verdict, uninfluenced? A Yes), 

sir. 

0, And you would do so, if selected? A Yes, sir. 

° And if you are convinced beyond a reasonable doubti 

from the evideue offered in cise of the guilt of the, 

defendant, would you pronounce him guilty? A Yes, sir. 

(), Do you, know the firm of Carrere & TTastings? A No, 

sir. 

Are you acquainter' wit} an,, of its employes? A No,, 

0. Were you ever, far as you know? A No, sir. 

r Do you kncr a man -1'y the name of George Caldwell.), 

otherwise called qeorge ralbert? A No, sir. 

Do you know that an sitting there (indicating the 

-defendant)? A o, sir. 

0, Are you acquainteo with any of the District Attorneyls 

staff? A No, sir. 
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Have you ever had any business or social or other 

relations with Mr. Charles E. Le Barbier? A No, sir. 

G, Of the firm of Le Barbier & parker? A No, sir. 

Do you know any reason why, if selected as a juror 

in this case, you could not do justice as between the People 

.of the State of New York and this defendant? A No, sir. 

0, And you would, in so far as in you lies, if accepted; 

weuldnIt you? A Yes, sir. 

W. 2tsd. Challenge withdrawn. 

MI'. Li PALBIPai.: '7o challenge for actual or 

TIT Cr)11111: Any challenge pending, Mr. District 

Attorney? 

I. 1;LY: No, sir. 

V., 

of the defunse? 

Any cnallenge pending, on the part . 

TA:k. TY Pi\BIER: Challenged peremptorily. 

C:Wi: c',,ntien of t-ie jury, who are 

impaneled, 

it is my duty to caution you not to talk about 

the case among yourself, or allow any person to 

speak with you concerning it; and not to form or 

express any opinion regarding the guilt or innocence 

of the defunant until the case in finally submitted 



to you. 

The Court willtake a r cess until half past . 

two o'clock. 
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...asp ...as 

APTE.il RECESS. 

E ()LODI 0 IT P. D.A V E G A, being dul-,/ swurn and exam-

ined as to his qualifications as a juror, testifiP,d a$ 

DIkT EXAMDTATION .17( T!R. 

And w'rAlt is your business, sir? A SpJrting goods' 

There? A 32 Fast 14f, strot. 

lwlat is yoltr firm, if any? i\ it is tly oln place 

of i.usiness. 

Solomon -Davega? A Yt-.;s1 sir. 

And where do you reside, 7r. 7,aver.!,a? A 53 Morning

side avenue. 

O And when did you, live at 2966 L)ecatur avenue? A About 

two years ago. 

And how long '-lave you lived in TIorningsids avenue? 

A Abuut two years. 

And are you a tarried ,la.n? A 'Lev, sir. 

Htl, you sefved juror heforo? A , sir. 

1 And ',aye you heard of t;le crime (-',1-red in this ind1ct-40 

ment? A Yes, Eir. 

And do you know of any reason why you could ilot it 

au a juror, an impartirA juror, in tA.,1 case, and. find a yor.. 
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a:tot on the :'vidence, and the evidence alone, unfnfluenced by 
any extraneous consideration whatever? A Yes, sir. 

And without sympathy for or prejudice against the 

defendant? A Yes, sir. 

R And, if you were convinced, beyond a reasonable doubt:, 
• 

of the cuilt of the Cefendant, on that evi ence, would you 

find him guilty? A Yes, sir. 

Q Do you know the 41.rm of Carrere Hastings, archi— f 

tects? A No, tfir. 

.Q Are you acquainted with any of their employes, as far 

as you know? A No, sir. 

Q Are you acquainted with any nt;m1  r of tIle District 

Attorneys staff? A No, sir. 

Q Do you know MY. Charles E. Te Barbier? A No, sir. 

Q Thatvgentleman there (indicating)? A No, sir. 

Q Have you any business or otImr relations with him, 

as 'ar as you know? A No, sir. 

0, Have you ever haO, as far as you know? A. No, sir. 

0, Or with the firm of Le P-trbier & PN.-ker? A No, sir. 

Q Do you Irflow of any reason w. r, if impaneled as a juror 

her, you could Hut do jubtice oc% /eon the People of the State 

Of Nev York and is deftndant? A *Ro, sir. 

Q Do you know that man there, 6itting in the 

(inf,licatin the Cf;fr,nd!,nt)? A No,sir. 

middle 

• 
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MR. ELY: Challenee withdrawn. 

YE. LE BA7ZIER: No challenge for actual or 

*plied bias. 

MR. WI: No challenge pending, on the partof 

the People. 

BAEBIER: Challenged peremptorily. 

X A 'C 0 B. A. P ELT R -R, being duly sworn and examined ' 

as to Tlis qualifications a a juror, testified as follows:. 

7-11-T. EXAMINATION BY MR. ETY: 

Mr. Feltsr, will ..01;1 please try to talk loud, so that . 

Mr. Le Barbier can hear you? _A I will try to. 

Q Now, what is 'your business, Mr. Felter? A I 

have been retired for lL,st 1,,Jo fears. 

9, And -11-t was y:,11- fcrmer business? ; Contractor. 

Q, And ave ,4DUI. ever been a coil. tor? A Yes, sir. 

Q Collector' of vhat? ;, The Yew York Comniercial Steam. - 

Laundry. 

And how 1onr a b ,c,) oil tor 'or the: New York 

xxt. Commercial :team Laundry? t ';'wo years ago. 

0, And rat rA_Lsiness were you enuaved in as a contrac--' 

tor, two years ago? A A.'huilding contractor. 

0, A buildinr,r contractor? A FOB, rir. 
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Q And since then. you have been out of business? A Yes, 

sir. 

Q Where have you been living? A 290 West. Fourth 

street. 

Where iere you engaed in business as a contractor? 

A 4&; vlest 25th. 

West 25th strt? A , sir. 

(,), rave you ever sat as a juryman before? A I have, yes, 

r" And !aye you heard me descril:e Le crime charged in 

this indictment? A Yet, sir. 

Do you know of any ,.eason why ,;(ou could not sit as a 

juror in such a case as this? A I (io not. 

in a _Lai: and impa:(tial verdict on the 

evidence and the evidence .lone? I do not. 

Uninfluenced by any E:x raneou-s consideration, of any 

naAe or nature whatsoever? A I on 't ,now of any. 

Tithout ;:ympat.hy dfonw..nt or pFujudic(.: against 

him? A I don't know of any. 

Teli, you could .1-J.ng in a verdict on tile evidunce 

without sympathy for 'HO_ t! nk.lnt or prejudice arainst 

on tno eNionce offered lure, and on tiiat only? A Yes, 

(4 And you wcnilc, do so, if seit.cted? A Yus, if. 



40 

Andt if you were convinced, beyond a reasonable doubtt 

from •theevidence offered in this case, of the guilt of the 

• defendttnt, you ;would find him guilty? A Yek, sir. 

Are you a married man? A I am. 

0, Are youEcquainttd with rarrere Trastings, the firm 

of architects, or any of their employes? A No, sir. 

Did you ever have any business dealings with that firm 

or anybody connected with it, as far as you know? A No, 

sir. 

n Do you know the defendant hore, ceorge Cala_ell, or 

George Galbert? A No, sir. 

0 Are you acquaL:tod with any member of the District 

At  staff? A I ram hot. 

0 Did you ever have any h,tsiness, or other connections 

with Nr. Charles E. TA, BI,.rbier? A no) sir. 

or the firm of Le Barbier parkor? A No, 

4 Are you acquainted with him? A No, sir. 

' Or them? i sir. 

G Do you know any reason why, L. selected as a juror 

in this case, you could not do jusLice as between the People 

of the atato ()its Nelv ork uno ,L-ondant? A No. 

( AU you wo,tid du so, in so far as in you lies, if 

accepted? A I would, :jos, 

rlh„illenre ,,,dindrawn. 

4 



MR. LE BARBIER: No challenge for actual or 

implied bias. 

MR. ELY: No challenge pending on the part 

_Of .the People. 

MR. LE BARBIR;R: Ye is satisfactory tothe de-

fense. 

(The juror is sworn.) 

DAVID 0 '7, II SI being duly sworn and examined as to 

his qualifications as 4 juror, testified as follows: 

DIA:41CT EXAMINATION BY A;Lf: 

Q Mr. Ochs, what is your business? A Insurance. 

0 And located wL„re? A 66 Iraiden Lane. 

0 Fire or life? A Fire. 

0 How long !lave you been engaged in the insuance business? 

A Eight years. 

And how long have you been at 66 7.aiden Lane? A Since 

last September. 

Q And have you any firm, or are you alone? A Alone. 

0. You are an insurance agent? A Yes, sir. 

And where do you reside? A 163 East 87th street. 

How long have you lived unere? A Three years. 

Is that an a:partmenthouse? A A flat house. 



A flat house? .A Yes, sir. 

And you are married? A Yes, sir. 

Ever server; as a juror before? A I did. 

R Have you heard me describe the crime charged in this 

indictment? A T. did.. 

0, Do you know of any reason why you could not sit as a 

‘.juror in such a case as !;this? A I no not. 

(), And bring in a fair and impartial verdict on the evi-

dence offered in the case, and on that alone, uninfluenced by  

any extraneous conLioeration or circumstance of any name or 

nature whatever? A I do not. 

0, without sympathy l'or he defendant or prejudice against..: 

him? A I dc not. 

C. And you Wj, id do so) lf suitcbz6) and) if convinced 

beyond a reasonable doiAbt, :um tne ..Ividtrice in the case, of the. 

guilt of the defendant, would you find him ;runty? A I would.. 

Are you acquaint  vith narrure &uastinp.s, the firm 

of architects? A No, sir. 

Or any of the it  wnployes? C To, sir. 

Or, have ever }lac rAny Iusiness -!ith the firm? 

ft No, sir. 

0, Do you know the otfendont At.re, 1.1or).e Caldwell, other- . 

wise called George Gulbdrt" I,To, sir. 

s Are youaxquainted with anybody on trio idstrict At 

torneyou utaff? A 140, sir. 
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Q Have you ever had any business or other relations with 

. Charles' R. Le Barbier? A No, sir. 

Do you know him? A No, sir. 

Have you ever had any business Or other relations with 

• the firm of Le Barbier & Parker? A No, sir. 

q Do you know bf any reason why you could not do jus—

tice, as between the People of the Mete of New York and 

this defendant, if selected uo apt as a juror in this case? 

A No, sir. 

And you would do so, in so far as in you. lies? 

A Yes, sir. 

y.LY: Challenge withdrawn. 

KR. LE BARBIER: No challenge for actual or 

implied Lias. 

MR. ELi: No-challenge on the part of the 

People. 

TAT. e challenge peremptorily. 

E PBRAIM V. COLvFL L, being: duly sworn and 

eyamined as to his qualacj_dations a„s a juror, testified 

as follows: 

DI.RECT EYAMINA2IO",1 P,PE. 

(,). Your name is Colwell, 1 understand, sir? A Col .11 



4,3 

44 

(spells it). 

(1 Mr. Colwell, what is your business? A Cooperage. 

Q And where are you located in business? A In Green-

wich street, 414. 

that number please? A 414. 

0 Will you talk a little louder, sir? A 414 Greenwich 

street. 

0, 414 Greenwich street? A Yes, sir. 

C; And what is your firm? Have you any firm? A The 

name, that is all. 

(), You are in business t-iere for yourself? A Yes, 

Q. And how long have you been in the cooperage business,, .• 

at 414 Greenwich street? A Oh, about 20 years. 

',there do you reside, Mr. Colwoll? A 63 Van Dam. 

street. 

0, And how long have you lived t! ere? " A.nce the 2nd - 

of way. 

() And wilere did you reside ',afore that? A 65 Van Dam 

street. 

n And how lonr -.ere you ,,ere? A Ten years. 

O You are married? A Yt:r, oir. 

.You have heard me describe Lhe crime dharged in this 

indictment? A Yes, sir. 

Q Do you know of Nny reason why you could not nit as a 
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juror in such a case as this? A I do not. 

0 And bring in a fair and impartial verdict on the evi-

dence offered in t''is case, and upon that evidence alone? 

A As far as I know. 

Well, you would T;ot go outside of the evidence, would 

you, to bring in a verdict? A No, sir. 

You would bring it in on what was offered in this 

case and without reference to any outside. considerations, 

wouldn't you? A Yes, r, T would. 

Well, that is wlat Iam askinr, you. Uninfluenced 

by sympathy for the def(nOant, or prejudice arninst him? 

A Yes, sir. 

n You have served as juror before, haven't you? 

A Yes, sir, in a civil rase. 

And, if ;ou were ronv:Inred, 'ejond P reasonable doubt, • 

from the evidench offered in 4 of 7uilt of, the 

defenrumt, Tould you finr1 'im -uAlty9 /\ I y:-ould. 

Do you know the rirn of' 0arrere 71-astings? A No, 

sI r. 

T-TaVe you 1,,lier ( ther r-1atiOn W -h 

the ir.-11? A No, sir. 

n Are you acouait with 1; Or *10 (vMplayes of the firm': 

as far ay. you know? A No, uone that I hHow as employes. 

0 Yes. You (on/t 1?:ItioR L(:f61-1(Iftrit here, George Cald-

well, otherwise cratfAi Gc;arvv, 0;111( It? A 1o, vire 
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q. Now, do you, know anybody connected with the District 

Attorney's staff? A No, sir. 

O Do you know anybody-- '6o you know 1Tr. Carles E. Le 

Ilarbier, or liave you ever had -any business or other relations 

with him? A No, sir. 

R Have you ever had any businesS or oter relations with 

the firm of Le Barbior & parker? A No, Eir. 

0 Do you know of any reason why, if selected as a juror, 

you could not do justice as betvten the People of the State. • 

of yew York and tis defendant? A No. 

1T. Challene withdrawn. 

No he-111.enge for actual or 

implieC bias. 

FLY: I will cl'i-aleac,e peremptorily. 

C ,tARLFS S. LINSLEY, bein duly sworn and 

examined, as to I qualifications afet juror, testified 

FA.E 

DIRRCT EXAMINATION BY R. 

Q Mr. Linsle", ”rhat i, your business, please? A I um 

out of business. 

0, And, when. you were lvrt en6aced in tAisiness, how long 

ago was it? A December, 7_990. 
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Q And what buc't ess were you in? A Importer and job-

ber of teas. 

rl And where were yOu located? A 104 Front street. 

2 A1¼1 rhere do you resice? A 20 East 23rd. 

Are .,/eu a married man? A Yes, sir. 

(,), Have you scLved as a juror hefore? Yes, sir. 

Alad have you lleard me describe t.ne cririu (1)1L.rged in 

this indictment? A I have. 

(.), And do yau know any reason could not sit as 

a juror in such a case as t" 1s? A I do not. 

An  1-,rinc.f., in a :Lir 4,nd impartial vrdict on the 

evianc,, offered in this c'se, sno ,kpon that eviHence alone? 

A ho, sir. 

c) Uninfluenced by any ty fleous or outside considera--

4Aon. of o y name or nature ).,:atsot-rer? No, sir. 

n Or prj Lc .ie I st Lo u (!c.A:11: .111., or sympathy for 

A No, Lir. 

And you 1701,ild ,r td? A C'f'!; rtairay. 

fl Al if you ,'onvinced, ,eyond a reasonable doubt, 

upon tlie, rforeC in twir. f°, N.Eie at tie dcf c.nt-,1 ant '1,,tas 

Jou !Tina r-, -!(),AL(1.ntt you? A I would. 

0, And aru you acouaintoo with thc firm of Carrere 

Hastings? A I am hot. 

You avo heard of filo firm? P I ht!NO. 
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.q But hale you Over had any dealings with the firm? 

have not. 

• q And you know nobody connected with the firm, as far 

as you knov/ A I• do not. 

De you know a man by ,ite name of George Caldwell, 

otherwise called George Galbert? A I o not. 

Did you ever see that defendant there before (indicat- - 

In  the defendant? A No, sir. 

C.i Do you knu anybody connectd with the District At-

torney's office? A I do not. 

lave you ever had any business or other connections 

with the firm of  Parbier & parker? A I have not. 

Are you acquainted personally with either Churl s -E. 

Le Barbier or Yr. prker, artner? A I am not. 

You have never had any relatiors wjt Mr. T arbier, 

either socifa or otherwie, as rur zcu kmov? A No, sir. 

Do you know of any reason why, if accepted as a juror 

in tiis c::,se, you cou:Id jui,tice, as betwef.:n the People. 

of the State yew York nd is def(Alc,a0,? A I do not. 

And. if acuptcol jou in so far as in you lie? 

A I would. 

Tia. ELY: Challenve witdrawn. 

MR. LF RAT;BIER: No r.h[alonge for actual or 

implioc bias. 
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R. ELY: No challenge on the part of t4 Peo*-

pie, pending. 

YR. LE BARBIER: T'Te is satisfactory to the 

defonso. 

(The juror is sworn). 

RHAR.LES W.WIT,PER, being duly -;,recrn, and exmaine 

as to his qualifications as a juror, testified as folloWS: 

DD‘ECT EXAKMATION BY TR. ELY: 

0 Mr. Wilder, what is ;our t Billiards. 

0, What? A Billiards. 

Well, manunxturer of billiard tables? A No, sir; 

manager of the M'otropolitan Billiard Academy. 

O And where )1-'e you loc,Ited? " Columbus avenue. 

Q, And were you forqLrls; in tie insurance business? 

A I ilas. 

• How long af,o? A Tree je;Irt. ago. 

O And Iloa long have :)ou Le:m. the ,Ilava:,er of this bil—

liard academy? A Two years and a half. 

Q, 1"here do ,;ou reside? A iii 

• Tlave you Ev(0: LL aj el:cru? A A v.reat iany 

times. 

(1 You live at 117 Test 64th street? A Yus, sir. 
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Q Dia you ever hear of the Ariston Baths? A liver 

have. 

Q, Well-- A Ohl I think-- tfriy 're located on Ei5tin 

street? 

Q, Yes. A Oh, I tink I. have. 

Q, 'Would anything that you havev er heard of the Ariston 

Baths, if it app eare( in ri t.C:: c rtain things 1ere 

allegec to haw, occurred t,1%.,  )rj (t ice you against. the 

defendant? A No. 

t• TBT14-2 Obj utcc, to as inc ompet 

1 an(i. i r-r Eurt . 

T. • 

kT: I i. I 11:1 r1 I ow the answer to 

stand. T t does hot !ie to e 1 harmful, in 

any S[ O 4., ei till. (.11(! -.1111; 

• TiF el) ioii. nly in 461 s sense, 

may it plea,k,e C at tds D i ci. Attorney 

ce.uinp-op on some .9LUT1P Or. of fct s, and 

't^:6 &jii1 cut I'it, -CI:: ' 

7711''  1. a t3i.11,LC h a trl.e 

EL, • :In a t, ; • 

ti on was In  expo sod, Al 1.rialsmuch t.LL t. 1,At an sl7i (Jr . 

;, t 'i. md tf.; om any 

Ld ic n Ft 1.11e ;,llat, Ly reason of anything, 

that r hy,;tra nov,E, i,o,tiiks, I do not, 



seu that the defendant can, in any way be prejudiced by 

It. 

ML. LL 7ARBIKR: It is more as a warning to my 

distinguished friend. 

PTE. Oh, thank you, for the warning. 

BY TAT. RY: 

q You say tnp.t you are Flarriftd? A Yes, sir. 

Q You nave heard tne crime charged in this inc1ctinerit 

describsa by /as? A I iave. 

Do jou any ruasoi Vai. tic) ,/ou 1-znow of any 

reason wqy you could not act as a ,tt,rol. in such a case as t,his? 

A No, sir. 

Or in Lis A No, I do riot. 

tnd bring in a fair ano cLlal 1;ordict on the 

nee offered in c e, Ad upon L tat evid nce alone, 

uninfluenced any outside consideration, or 'Jay name or na., 

ture wnat soe vs r? 

sygapathy for a. ndant or prejudice 

.;.g.:Linst him? 

And you wwlid (Jo. 11* Bt:lecttx; wo Id you? A I cer-

tainly 'o1d. 

q And, if you convin , bo.yond a reasonable doubt, 

frotft tne evidsnce in the case, 1,H at tie defendant was guilty, 

you would pronounce him so? A oe;-tinly. 



Q Have you xxx ever had any connection with the firm . 

• of Carrere & Hastings? A I have not. 

q Do you know than? A I do not. 

Do you knot any of t)eir employes, as far as you now 

necollect? A No, sir. 

Have you ever heard of one Geori7e Caldwell, otherwise 

call e6 George Galbeft? A I AavE; not, no, sir. 

Are; jou acqudint 7.1.Lh any ilembei of the District 

Attorneyts staff? A I think not, at present. 

(), Are jou acquaiLtee with, or have you ever had any 

business connections with. r, ChaFles E. L6 Burbler? A, 

never have had. 

Q And you are not ac4uainte0 wi i Lim? A No, sir. 

Have you ever ha6 Any nusiness or other connections 

Tith the firm of Le larbier Parker? A No sir. 

Q Do you KI;00 uf any reason why, ' selected as a juror 

in this case, you cotad not do justice, iv,E between the People 

of the State of '-'ret York and tills cefendant? A I do not.. 

n And you would, in so far as in you lies, if accepted,? 

A Yes, sir. 

Ckiai I nge wi.Aldrawn. 

Mji. LE EA BIER: No uhrIllenve, for actual 

or impliee bias. 

UT+ COURT: Any dhallerwe on khe pi it or i,ou 

People. 
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MR. ELY: No sir. 

THE COURT: Any challenge pending on the part. 

of the defense. 

'11.. LE BAE.BIER: No, sir. He is satisfactory 

to the defense. 

(The juror is sworn). 

A Y.THUR G. THOM? SO N, being duly sworn and examip-i• 

ed as to his ualifications as a juror,. testified as fol-

lows: 

DIRCT EXAMINATION BY vh. ET.Y: 

.4r. Thompson, vv-hat is your businei$S? A Pin ticket 

manufacturer. 

,el-b is y.,o-..kr i-,•,.Asiriess address? A 307 West, Broad..-

way. 

CL And what, if any, is yokAr rim? A Mu A. Kimball 

Company, a corporation. 

n And • .at co 'nection nave .;ou corporation? 

A Vice President,. 

And yiow long have you been located at 37 West Broad-

way, mar? A 7,Tarly 'ton years. 

And wure do you live? A 587 Test nd avenue. 



q Is that an apartment house or a private dwelling? 

A A private house. 

Q, 

0, 

sir. 

And are you married? A I am. 

And have you ever served as a juror before? A Yes, 

Q And have you neard me describe the crime charged in 

this indictment? A I have. 

And do you know of any reason why you could not sit 

as a juror in such a case as this? A No, sir. 

Q And briOg in a fair and impartial verdict, on the 

evidence offered here in this case, and on that evidence 

alone? A No, sir. 

Uninfluenced by any exuraneous consideration, of any 

name or nature whatsoever? A Yes, sir. 

n Uninfluenced by sympathy ror toe (,efendant or prejud-

ice against him? A Yes, sir. 

And you wolad do so, if selected? A I It'ould. 

And, if you w re convinced, beyond a reasonable doubt) 

from the evidence offered in tills cve, of the d fendantls 

guilt, would you find rim guilty? A I would. 

Do you know t,le rirm of (larrere qastings, architects? 

No, sir. 

Q Are you acquainte( with any of their employes, as far 

as you know? A No, sir. 

Q Are you acquainted with anybody connected with the 



55 

District Attorney's staff? A No, sir. 

Did you ever hear of a man by the name of George Cald-

well, alias George Galbert? A No, sir. 

Q You donit know that man there, that defendant 

(indicating the defendant)? A No, sir. 

Are you acqualinted with r. Is parbier, Mr. Charles 

R. Le parbier? A No. 

11, Have you ever had any business or relations with 

him? A No, sir. 

Q Or his firm? A No, sir. 

Q Le Barbier ex parker? A iTo, sir. 

Q Do JOU know any reason why if E. luctud as a ,Iuror 

this casesyou colad not do jutice as betwukn the People of 

thl- State of new York and t' is defendant? A None. 

And you would, if selected, as fur as in you lies? 

Yes, sir. 

.Lx: Chl.F .„v thd r awn. 

Eilf.:11.: 11%11 enge I or actual or 

implie,‘ bias. 

1To chaltonve pendinr on the part of 

the Pcople. 

.Li A.. „a" .1 ' re is MA st tory 1.; u the d 

fense. 

(The juror sworn.) 
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BUSHROD H. BAYNE , be ing duly s orn and 

examined as to his qualifications as a juror, testified • 

as follows: 

DIRROT 1.41X.A.MINATI ON BY MR. ELY: 

Mr. Bayne, What is your business? A I am in Wall 

street, sir; broker. 

Q A broker? A Yes, sir. 

What is your firm, if any? A Ellingwood & Cunningham 

Q. Where? A 41 and 43 Wall 1.treet, 

Married? A No, sir; '1 live with my sisters. 

Fver served as a juror before') A Tqany a time. 

Q Have you heard me describe the crime charged in thip 

indictment? A Yes, sir. 

Q Do you know of any reason why you could not sit aa a. • 

juror in this case? A I don't know of any reason. 

Q And bring in a fair and impartial verdict upon the 

evidence offered in this case, and upon the evidence alone/ 

A I do not, sir. 

cl Uninfluenced by any extranecus-consideiatiori of:any • 

name or nature whatsoever? A 'To, sir. 

Q Without sympathy for the defendant or prejudice 

against him? A Yes, sir. 

(1 And you would do so, if selected; would you? 

A I would. I would do my best, of course. 



And if you we convinced, beyond a reasonable doubt, 

fro-ni the evidence offered in this case, that the defendant 

Was guilty, would you find him guilty? A I would, sir. 

Q. Are you acquainted with the firm of Carrere & Hastings? 

A 7e, sir. 

Q Do you know any of their employees? A No, sir. 

q bid you ever hear of the Ariston Baths? A No, sir*, 

Q. Turkiah and Russian Baths? A No, sir; I have never • 

been to a turkish bath in my life. 

Q You have never been to a turkish bath in your life? 

A No, sir. 

Are you acquainted with anybody connected with the 

District Attorney's office? A No, sir. 

q Do you know anybody by the name of George Caldwell 

or George Galbert? A No, sir. 

Q Are you acquainted with that man at the bar (indicat.-

ing the defendant'? A No, sir. 

The defendant'? A No  sir. 

Q Do you know Mr. Charles E. LeBarbier, his counsel? 

A No, sir. 

Q Do you know the firm of LeBarbier & Parker? 

. A No, sir. 

Q And have never had any  business or other relations 

with them, as far as you know? A No, sir; I have never had 
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Q. Do you know of any reason why, if selected as a juror_ 

it this case, you could not do justice, as between the people 

of the state of New York and this defendant? A No, sir. 

Q, And if selected, you would do so, as far as with you 

lies? A I would, certainly. 

MR.'RLY: Challenge withdrawn. 

YR, LeBARBIEE: No challenge for actual or 

Implied bias. 

MR. ELY: He is acceptable to the People. 

MR. LeBARRIER: He is satisfactory to the 

Defense. 

WILLARD 

(The juror is sworn.) 

. HOWARD being duly sworn, and, 

examined as to his qualifications as a juror, testified 

as follows: 

DIRECT FXAMINATION BY MR. FLY: 

Q Mr. Howard, what is your business? A Manager of a 

baking business. 

Q For whom? A For James Rowland & co. 

Q. Where is that bakery, sir? A 817 sixth Avenue. 

And that is about that street? A 46th Street. 

Q, How long had you he  manager of the bakery? A TWO 

years. 



59 

where do you reside? A 817 Sixth Avenue. 

Q The sane place? A yes, sir. 

Q Are you married? A Married. 

Q Did you ever hear of the Ariston Baths? A I never did. 

Q3 A Turkish and Russian bath place? A No, sir. 

Q You never heard of it? A No. 

Q Have you ever served as a juror before? A I have, 

Q And you heard me describe the crime charged inthis 

indictment? A T. have. 

Q Do you know of any reason why you could not sit as a . 

juror in such a case as this? A I do not. 

Q. And bring in a fair and impartial verdict on the evi-

dence offered in this case, and upon that evidence alone? 

A I can. 

0, Uninfluenced by any extraneous or outside consideration 

of any name or nature whatsoever? A yes, sir.• 

Q Without Sympathy for the defendant or prejudice 

against him.) ,A yes, sir. 

q And you would do so, if selected? A Yes, sir, I will. 

Q And if you are convinced beyond a reasonable doubt, 

from the evidence offered in the case, that the defendant ' 

is guilty, will you find him so? A I would. 

Q DO you know the firm of Oarrere & Hastings? A I do 

not. 

Q Did you ever have any business or other dealings with 
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theM? A. po, •Sir* 

Q, Do you know ar of their employees? A No, sir. 

Did you ever hear of a man by the name of George 

Caldwell, otherwise called George Galbert? A No, sir. 

(I Did you ever see that man before, or aret§ou acquainted 

with him (indicating the defendant.) A .No, sir. 

Q Are you acquainted with anyone connected with the 

District Attorney's staff? A No, sir. 

Q Do you know Mr. Charles E. LeBarbier? A No, sir. 

The defendant's counsel? A No, sir. 

0. Did you ever have any dealings with his firm, the 

firm being LeBarbier & Parker? A Nonewhatever. 

Do you know of any reason why l if selected as a juror 

here, you could not find a verdict on the evidence, a fair and 

impartial verdict on the evidence, uninfluenced by any extranea: 

ous circumstance or matter whatever? A No, sir. 

MR. ELY: Challenge withdrawn. 

MR. LeBARBIYII: No challenge for actual or 

Implied bias. 

MR. ELY: None on the part of the People. 

MR. LeBARM11-Z: Challenged peremptorilY. 

00 
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J OS  E P H MAP LE S being duly sworn, and examined 

8.15 to his qualifications as a juror, testified as followEi: 

DIRECT EXAMINATION BY MR. ELY: 

Mt. Maples, what is your business? A Truckman. 

Truckman? A Yes, sir. 

Q. And whereabouts are you located in business? A 93 

Water street. 

Q„ "What is your firm, if any? A None. I work for 

myself. 

Wow long have you been engagel in the trucking bus., 

mess, in Water street?, A About 15 years. 

Yes. And where do you reside? A 103rd Street, 

203, West, 

Q, Married'? A Yes, sir. 

Q, Ever served as a juror before? A Ye; sir. 

Q, You know — have you heard me describe the crime 

charged in this indictment? A yes, sir. 

Q Do you know o f any r ea s on why you could not serve as 

juror in this case? A NO, sir. 

9, And bring in a fair and impartial verdict on the, 

evidence offered in the cae, ard on that evidence alone, 

without any outside consideration of any name or nature What,, 

soever? A No, sir. 

Q, Without sympathy for the defendant, or prejudice 

agai t him? A No • sir. 



0 

7 62 • 

Q, And you would bring in a verdict, upon the evidelbe _ 

-offered here, and that alone, if accepted? A Ye q sir. 

Q. And, if you vw:..tre convinced, beyond- a reasenable doubt, 

from the eviden ce in the case, of the guilt of the defendant, 

would you find him guilty? A Yes, sir, 

Q Have you any connection or acquaintance with the firm 

of - carrere & Hatings 9 architects? A No, sir. 

Q Did you ever know any of the firm, or any of their 

employees, as far as you knew? A No, sir. 

Do you know a man by the name of George Caldwell, 

alias George Galbert? A No, sir. 

Q Did you ever see that defendant there, the man with, 

the moustache and bald head (indicating the defendant)? 

A. No, sir. 

Q. Did you ever hear of the Ariston paths? A No, sir. 

Q Are you acquainted with anybody connected with the Die* 

trict Attorney's office? A No, sir. 

.Are you acquainted with Mr. Charles R. LeBarbier? 

A No, sir. 

Q Did you everhave my business or other rela tdons with 

him, or with the firm of LeBarbier & Parker? A No sir. 

Do you know of any reason why, if selected as a juror, 

you could not do justice as between the people of the State 

of New York and this defendant? A No, sir. 

q And you would, insofar as in you lies, if accepted? 
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A ye e, sir. 
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MR. ELY: Challenge withdrawn. 

MR. LeBARBIRR: No challenge for actual or . 

iMplied bias. 

MR. ELY: No challenge pending, on the part of 

the People. 

MR. LeBARBIER: Peremptorily challenged. 

HENRY C. BELDEN, being duly sworn and 

examined as to his qualifications as a juror, testified 

as follows: 

DIRECT EXAMINATION BY MB. ELY: 

Robbins. 

C ity. 

Mr. Belden, at is your business? A Drug business. 

Where? A 91 :Fulton street. 

With Whom, connected with whom? A McKesson & 

For how long? A 35 years. 

Where do you reside? A 638 WaShington Street, New "40r1; 

Q. Are you married? A Yes; sir. 

'Ever served as a juror before? A Ye es sir. 

Have you heard the crime charged in this indictment, 

as described by me? A Yes, sir; I did hear it. 

q I beg pardon? A I did hear it, yes. 
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Q no you know s,rry reason why you could not serve as a 

juror in this case? A No, sir. 

Q And bring in a fair and impartial verdict on the 

evidence., offered in this case, and upon that evidence alone? 

A I would. 

q Uninfluenced by any extraneous consideration, of any 

name or nature whatsoever? A No, sir. 

Q, Without sympathy for the defendant, or prejudice 

against him? A No, sir; without prejudice against him or 

sympathy for him. 

Q, And if you were convinced, beyond a reasonable 

doubt, from the evidence offered in the case, of the guilt 

of the defendant, would you pronounce him guilty? A I would. 

Q Have you ever had any business or other relations with 

the firm of Carrere & Hastings? A No, sir. 

Q Do you know any of their employees? A No, I do not. 

Q Did you ever hear of a man by the name of Galbert, 

George Galbert? A No, sir. 

Q. Did y o u ever hear of a man called (le orge Caldwell? 

A No, sirl.I did not. 

Q, Are you acquainted with any of the District Attorney's 

staff? A No, sir, I am not. 

Q, Are you acquainted with, or have you ever had any 

businesq or other relations with Mr. Charles E. LeBarbier? 
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A No, eir. 

That gentleman there (indicating) counsel fo r the 
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defendant? A No, sir; I don't know him. 

Have you ev erhad. any business or other relations with 

the f inn of LeBarbier & Parker? A NO, sir. 

Q, Or has your firm? A No sir; not that I know of. 

I don't know them at all. 

Q, Do you know ary reason wiw, if selected here as a 

juror, you could not do justice, Is between the People of the 

State of New York and this defendant? A No, sir. 

Q And you would do so, if selected? A Yes, sir. 

MR. MY: Challenge withdrawn. 

MR. LeBARBIITE: No challenge on the part of 

the defendant, as to actual or implied bias. 

MR. :FLY: He is satisfactory to the People. 

MR. LeBAR33I7R: Challenged peremptorily. 

JAMRS F. BRAGG, being duly sworn, and examined as 

to his qualifications as a juror, testified as follows: 

DIRROT EXAMINATION BY F,T,Y; 

Q. Mr. Bragg, what is your business? A Real estate 

agent. 

Q, And where are you located in business? A 218 Righth 

Avenue, near 21st Street. 

Q, And where do you reside? A 368 West 51st street. 
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You are a married man? A No,. sir. 

Q Have you ever sat as a juror? A I have. 

Have you heard me describe the crime charged in this 

indictment? A I have, sir; I have. 

Do you know of ary reason why you could not sit as a jur 

or in this case? A No, sir. 

Q And bring in a fair and impartial verdict, on 

the evidence offered in this case and on that evidence alone? 

A yes, sir, I could. 

Uninfluencedby any extraneous consideration, or by 

sympathy for the defendant, or prejudice against him? 

A Yes, sir, I could. 

And you would, if selected? A I certainly would. 

And, if you were convinced,.beyond,a reasonable 

doubt, from the evidence offered in this case, of the guilt 

of the defendant, you would find him guilty? A Certainly. 

Q. Are you acquainted with the firm of Carrere & Hastings? 

No, sir. 

Q Did you ever have any business or other relations with  

thew? A I never did. 

Q Did you ever know any of their employees, as far as 

you know? A No, sir. 

Q, Did you ever hear of a man by the name of George Cad, 

well'? A No, sir. 
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(I Did You ever hear of the Ariston Baths? A No, sir. 

Q Did you ever hear of a man by the name of George Gal-

'bert? A I did not. 

Q Do you know anybody connected with the District 

Attorney's force? A No, sir. 

Q Do you know Mr. Charles E. LeBarbier? A I do not. 

q Did you ever have any business or other dealings with 

him? A No, sir. 

Q Or with his firm? A No, sir. 

Q, Do you know of any reason why, if selected as a juror, 

you could not do justice, as between the People of the State 

of New York and this defendant? A I do not. 

Q And you would, insofar as in you lies, if you are 

accepted? A Yes, sir. 

MR. ELY: Challenge withdrawn. 

MR. LeBARBIIP,R: No challenge for actual or 

implied bias. 

MR. ELY: I will accept the gentleman. 

THE COURT: Any challenge on the part of the 

Defendant? 

MR. IEBAMIRR: No, sir; he is satisfactory 

to the Defense. 

(The juror is sworn.) 
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'WILLIAM B. RUAINTANCH being duly 0Worn, 

and eXaMined as to his qualifications as a juror, testi-

fied as follows: 

DIRECT YXAMINATION BY MR. ELY: -

Mr. Quaintance, that is your business? A Importer. 

Of what? A Curtain goods. 

Q What is your firm? A W. B. quaintance. 

Q Where? A 438 Broadway. 

q

 

'How long have you been located there? A Ten years.. 

Q Where do you reside? A 887 West End Avenue. 

How long have you resided there? A Eight years. 

Q. Are you a married man? A Yes, sir. 

Q, Have you served as a juror before? A Yes, sir. 

Q, And you heard me describe the crime charged in this 

indictment? A Yes, sir. 

Do you know of any reason why you could not sit as a 

juror in this case? A No, I don't know of any. 

q Sir? A I don't know of any. 

Q And bring in a fair and impartial verdict, on the 

evidence offered in this case, and on that evidence alone, 

uninfluenced by any extraneous consideration, of any name 

or nature whatsoever? A No, sir. 

Or by sympathy for the defendant, or prejudice against 

him? A No. 
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9; And you would do o, if selected? A Yes, sir. 

(1 You *mould bring in a verdict on the evidence, and the 

evidence only? • A Yes, sir. 

Q And, if you were convinced, from the evidence, be—

yond:a reaeonable doubt, of the guilt of the defendant, would 

you pronounce him guilty? A I would. 

Did you ever hear of the Ariston Baths? A No. 

Q Are You acquainted with any members of the firm of 

Carrere & Ha:tings, architects? A I am not acquainted with - 

any members of the firm. I do business with spme decorators.. - 

Are you acquainted with any of the employees of the fIrm 

of Carrere & Hastings? A No, sir; I never heard of them. 

q Do you mean to say that these decorators are employed • 

by the firm of Carrere & Hastings? A No. But I heard 

you mention this concern as decorators, a while ago. 

No, architects. A No. That is all right then, • 

If they are not decorators. 

Are you acquainted with a person by the name of George. 

Caldwell, otherwise known as George Galbort? A No; I 

never heard of him. 

Q Are you acquainted with any of the District Attorney's 

staff? A No; not personally. 

Q, Are you acquainted with Mr. Okarles R. LeBarbier? 

A No. 

Did you ever have ally businessor other relations with 
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m as far 48 you know? A No; I never heard of him. 

Q Did you ever have any business or other relations with 

the firm of LeT3arbier & Parker? A No; I never heard of 

tt18M. 

Q, Do you know of any reason why, if selected as a juror 

in this case, you cannot do justice as between the People of 

the State of New York and this defendant? A No, sir. 

Q, And you will do so, if selected, insofar as in you 

lies.? A. Yes, sir. 

MR. ELY: Challenge withdrawn. 

LeBARBIM: No challenge, for aptual or ii 

plied bias, on the part of the defendant. 

MR. ELY: No challenge pending on the part of 

the People. 

MR. LeBARBIT;R: He is satisfactory to the 

Defense. 

(The juror is sworn.) 

H OMES P. OLMSTEAD, being duly sworn and 

examined as to his qualifications as a juror, testified 

as follows: 

DIRECT EXAMINATION BY MR. ELY: 

Q Mr. Olmstead, What is your business? A Manufacturer Of 

orsets. 

Q, Of corsets? A yes, sir. 
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9, And where? A 44 West 22nd. 

9, What is your business? A The Olmstead Corset Corn.-

Q, • And is that a corporation? A Yes, sir. 

Q And what connection, if any, had you with the corpora-

tion? A President. 

And how long have you been located at 83 Perry Street, 

did you say? A That is the house address. I didn't say 

that. That is my house. 

Q. Well that is your house address; is it? A Yes, sir. 

Q, And your business address is what? A 44 West 22nd 

street. 

Q And ho* long have you been located at that business 

address? A A little over two years; two years and a half. 

Q And how long have you resided at 83 Perry Street? 

A About 12 years. 

You are a married man? A Ye sir. 

(1 Have you ever served as a juror before? A I have, yes,. 

Q. And have you heard MB descrdone the crime charged in 

this indictment? A I have. 

Do you know of any reason why you could not serve as a 

juror in this case? A No. 

(1 And bring, in a fair and impartial verdict on the evi.i 

dence, and the evidence alone? A I could. 

Uninfluencedby any extraneous consideration of any 

name or nature whatever? A Yes, air. 
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,q WithOut qmpa,th,y for the defendant or prejudice . 

against hire A, Yes, sir. 

Q And you would do that, would you, if selected? 

A Yes, sir. 

Q, And if you were convinced, beyond a reasonable doubt, 

from the evidence offered in the case, of the guilt of the 

defendant, would you pronounce him guilty? A Ye te; sir. 

Q Would you  A Yes, sir. 

Q, Are you acquainted with the firm of Carrere & Hastings? 

A No, sir. 

(I Do you know any of their employees? A No. 

Q. Never had any business dealings with the firm or any 

of their employees, as far as you know? A No. 

And do you know any member of the District Attorney's 

staff? A No. 

Q Do you know George Galbert or George Caldwell? 

A No, sir. 

ca, Do you know that defendant sitting there (indicating -

the defendant)? A No, sir. 

Q Do you know *r1r. LeBarbier, Charles E. LeBarbier? 

A No. 

Q, Have you any business or other relations with him - 

or his firm, as far as you know? A No. 

Q, Do you know any reason why, if selected as a juror, 

you could not do justice as between the People of the State 
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of New York and this defendant? A 1To. 

MR. ELY: Challenge withdrawn. 

-MR. LeBARBIRR: No challenge for actual or 

implied bias. 

MR. ELY: I will challenge the juror peremptor—

ily. 

GEORGE G. NICTT OLS being duly sworn, and. 

examined as to his valifications as a juror, testified 

as follows: 

DIRECT EXAMINATION BY MR. ELY: 

Q Mr . vichols, what is your business? A Fire Insur-

ance broker. 

And where are you located? A 56 Pine Street. 

Were you formerly at 45? A Yes, sir, at 45; but I lot0100•t)T 

ed into a new building, which is 56 now. 

Q And how long have you been at 56 Pine Street? 

A This is the second year, 

Q, Are you connected in business with anybody? 

A No; by myself. 

Yes. And how long have you been in the insurance 

business? A Thirty years. 

Q Where do you reside? A 56 Morningside Avenue. 

Q Is that an apartment house or a private dwelling? 



A An apartment 1161100. 

0, Are you. a married man? A I am not. 

Q Have you heard me describe the crime charged in this 

Indictment? A I did. 

Q DO you know of any reason why you could not sit as a 

juror in this case? A No. 

q, And bring in a fair and impartial verdict on the evi.. 

dence? A No. 

q And the evidence alone? A No. 

q Uninfluenced by any extraneous consideration, of any 

name or nature whatsoever, or by sympathy for the defendant, or 

prejudice against him? A No. 

Q And you would bring in such a verdict, on the. evidences 

if selected? A on the evidence only. 

Q, And if you aere convinced, beyond a reasonable doubt,. 

from the evidence in the case, of the guilt of the defendant, 

would you pronounce him guilty? A I would. 

Q, Have you ever done business for Carrere & Hastings? 

A yever. 

Q Never hadany business dealings with any of their 

employees as far as you know' A As far as I know. 

O Are you acquainted with the members of the firm, or 

any of their employees, as far as you knoweP A Not to my 

knowTedge. 

Q Aro you acquainted with anybody on the District 

Attorney's staff? A I know one gentleman by sight. I as 
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on the first Herlihy trial. 

Q, And you know no one in the District Attorneys office 

Whose acquaintance would in any way prejudice you, one way or 

the other, in arriving at a verdict in this case? A I don't 

know anyone ,outside of the court room, outside of the Herlihy 

trial. That lasted some time. 

Are you acquainted with a-man by the name of George 

.Galbert? A No sir. 

Did you ever hear of a man by the name of George Cald—

well? A Never. 

Q Are you acquainted with Mr. Charles E. LeBarbier, or 
• 

did you ever have any business or other relations with him/ 

A I think I have seen him in court; that's all0 

qI know, but are you acquainted with him? A No. 

Did you everhave any business or other relations with 

him? A No, sir. 

Or with LeBarbier & Parker? A No, sir. 

Q Do you know any reason Wily, it selected as a juror, 

you cannot do justice, as between the People of the state of 

New York and this defendant? A I do not. 

Q And would you, even so far as in you lies, if selected? 

A I would. 

MR. ELY: Challeme withdrawn. 

MR. LeBARRITT: No challenge for actual or 

implied bias. 
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TIM COURT: Any challenge, Mr. District 

Attorney? 

MR. ELY: NO challenge pending on the part of . 

the. People. 

MR. LeBARBIER: Challenged peremptorily. 

CHARLES R. HARVEY being duly sworn, and 

examined as to his qualifications as a juror, testified• 

as follows: 

DIRECT EXAMINATION Mr MR. ELY: 

Q What is your name, sir? A Charles E. Harvey. 

Q Mr. Harvey, what is your business? A I KM in the 

retail shoe business. 

Where? A 221 Eighth Avenue. 

Q How long have you been in business at 221 Eighth 

Avenue, in the retail shoe business? A Two years. 

Q And what is your firm? A Charles E. Harvey. 

Q Where do you reside? A 243 West 21st. 

Q. Married? A Yes, sir. 

Q Ever served as a juror before9 A Several times. 

0 You have heard the crime charged in this indictment) 

as described by me? A I have. 

Q And do you know of any reason why you could not act 

as a juror, in this case? A I do not. 
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And bring in a fair and impartial verdict, on the 

evidence offered in the case, and upon that evidence alone? 

A NO, sir. 

Q And you would do so, if selected? -A I Would. 

Q, Without being influenced by any extraneous considera-

tion of any name or nature whatsoever, and without sympathy 

for the defendant, or prejudice against him? A I would. 

Q Purely on the evidence offered in the case? 

A. Yes, sir. 

Q, And, if you qere convinced, beyond a reasonable doubt, 

of the guilt of the defendant, would you pronounce him guilty? 

A I would. 

Are you acquainted with the firm of, Carrere & Hastings., 

or any of its employees? A I am not. 

0 Did you ever have any business or other relations with 

them, as far as you know? A No, sir. 

Q Are you acquainted with anybody connected with the 

District Attorney's staff? A I am not; no, sir. 

Q. Are you acquainted with one George Galbert, or George 

Caldwell? A No, sir. 

Q. Did you ever see that man in your life, he fore to -day 

(indicating the defendant)) sitting down there? A I don't 

think I have; I don't think 806 

Q Not as far as you recollect? A No, sir. 
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, 9 Rave You ever had any business or other dealings 

with Charles N. LeBarbier, or the firm of LeBarbier & Parker? 

A No, sir. 

Q You don't know them? A I do not. 

Q Do you know of any reason why, if selected as a juror 

in this case, you could not do justice as between the People 

of the State of New York and this defendant? A I do not. 

Q And you would, insofar as  in you lies, if accepted? 

A yes, sir. 

MR. ELY: Challenge withdrawn. 

MR. LeBARBIER: No challenge, for actual or 

implied bias. 

MR. ELY: No challenge pendfrig on the part of 

the People. 

MR. LeBARBIRR: Challenged peremptorily.. 

GRORGE P. GERMAINE, being duly sworn, 

and examined as to his qualifications as a juror, tedtified 

as follows: 

DIRECT EXAMINATION cY PL. ELY: 

Q. Mr. Germaine, what is your business? A I am out of 

business. 

Q What was your business when engaged? A I was in the 

Insurance business. 

q Where? A In the City of Buffalo. 
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And were you over engaged here, in this city, at 45 

Cedar Street? A No, sir; T made my headquarters there; 

that's all. 

R Well, you did have a business address there? 

A yes, sir. 

(1 At 45 Cedar Street? A Yes, sir. 

Q And when you had that business address, you were not 

in business? A No, sir. 

(I And how long since you have retired from business? - 

A Five years. 

Q Where do you reside? A 94 West 104th Street. 

,How long have you lived in the City of Hew York? 

A Six years. 

(-1 How long have you lived at 94 West 104th Street? 

A Ever since T. have been here. 

0 Six years, then? A Yes, sir. 

Have you ever served as a juror in this County of 

New York? A Yes, sir. 

Q Have you heard me describe the crime charged in 

this indictment') A I did. 

0 Po you know any reason why you could not act as a juror• 

In this case? A No sir. 

Q And bring in a fair and impartial verdict, on the evi-

dence offered in this ease, and upon that eviderce alone? 

A No, sir. 
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- ,A NO, • 'Air 

.Uninfluenced by any outside consideration, of any name 

or nature whatsoever? A yo, sire 

Q Without sympathy for the defendant, or prejudice 

Against him? A No4 sir. 

And, if selected, you would do so; bring in a verdict 

on the evidence? A I would. 

Q, And that only? A I would. 

O. And, if convinced, beyond a reasonable doubt,. 

from the evidence offered in the case, of the guilt of the 

defendant, would you pronounce him guilty? A I would, 

O. Are you acquainted with the firm of Carrere & Haste* 

ings, architects.? A No, sir. 

Q, Have you any acquaintance with any of their employeeti4„ 

as far as you know? A No, sir. 

Q Do you know of any relations that you have ever had 

with the firm of carrere & Hastings) or either' of the firm, - 

or T-..3,y•of the firm, or any of the employees? A No, sir. 

q De you know anybody connected with the District 

Attorney's office? A No, sir. 

Q Did you ever hear of a man called Geore Galbert? 

A No sir. 

Q, Or 'George Caldwell? A No, sir. 

q Did you ever have any business or other relations with. 

the firm of LeBarbier & Parker? A No, sir. 
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9, Are you. acquainted with the firm.? A No sir. 

(1 Or either of the gentlemen composing it? 

A NO, sir. 

This gentleman here, Charles R. LeParbier, you never 

had any relations with him, of any name or nature whatsoever? 

A NO, sir. 

Do you know any reason why, if selected as a juror 

in the case, you could not do•justice as between the People 

of the tate of New York and this defendant? A No, sir. 

Q And you would do it, insofar as in you lies, if select-0i 

ed; wouldn't you  A Yes, sir. 

MR. ELY: Challenge withdrawn. 

MR. LeBARDIPL: No challenge, for actual or 

implied bias. 

MR. ELY: No challenge, on the part of the 

People. 

MR. LeRARBIER: He is satisfactory to the 

defense. 

(The Juror ie sworn.) 

TNYI COURT: Are you readily to proceed, Mr. 

District Attorney? 

MR, ELY: I can open, to-night, if you want me 

to do so, sir, but I would prefer to go on, in 

the morning. 

THE COURT: No; we must get along as rapidly. ao 

possible, in this case. 
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. OPENING ADDRESS FOR THE PEOPLE 

of 

ASSISTANT DISTRICT ATTORNEY JAMES R. ELY. 

If your Honor please: 

And you, gentlemen of the jury: 

The Grand Jury of the County of New York hate 

indicted the defendant, George Galbert, whose real name is 

George Caldwell, for sodomy; in that, on the 22nd day of 

February, 1903, in. the City and County of New York, at . 

the premises 1730 Broadway, he performed two acts of 

sodomy on the person of one Walter Bennett. 

At 1730 Broadway, in the basement thereof, i46 4 

Russian and Turkish bath establishment. 

The entrance is on 55th Street, 1730 Broadway • 

being the northeast corner of 55th Street and Broadway, 

and it is in the basement. You descend a step or so, 

and get into an office.. It is the ordinary Russian and 

Turkish bath establishment that we all know about. 

On the 22nd day of 7ebruary, about 1:30 EoloOk 

In the morning, it is alleged that this defendant, while 

reclining on a couch, in a certain room, which will be 

described as the extreme northwesterly room in this TurkU4' 

and Russian bath establishment, while reclining on a couch 

In that extreme northwesterly room, had carnal connection. 



'With one Walter Bennett, by penetrating the anus of the 

said Walter Bennett with the genital organ of this 

defendant, and going through certain motions, and having, 

as I have stated, carnal connection with the said Walter 

Bennett, through the anus. 

That, thereafter, this defendant and Walter 

Bennett lay upon this couch, and, subsequently, this 

defendant took the genital organ of the said Walter 

Bennett into his mouth, and went through certain motier0i.,, 

and, eventually, ejected the genital organ of the said - 

Walter Bennett from his mouth. 

These acts, as I have said, took place on the 

morning of the 22nd day of February, 1903, at this Turkish 

bath establishment, known as the Ariston Baths. 

When we prove these facts, We shall ask.for 

verdict of guilty of sodomy, as charged in this Indict-

ment, 
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THOMAS F. PHELAN,awitness called on behalf 

of the People, being duly morn, testified as follows: 

MR. ELY: If your Honor please, I ask.that all 

the witnesses, on both sides, be excluded from the 

court -room. 

MR. LeBARBT-NR: As to character witnesses, do 

you wart them out. 

MR. ELY: You had better ask the Court about - 

that. 

MR. LeRARBal,: May it please your Honor, in : 

regard to the witnesses for character, 1 think, 

probably, there are one or two in court. Are they 

- included in the rule. 

TFR nOURT: They need not be excluded. 

MR. LeRARRIRR: Thank you. 

DIRECT EXAMINATICW PY ML. ELY: 

Q Your name is Thomas F. Phelan c A Yes sir. 

Q. You are connected with the Municipal Police Force 

of the City of New York'? A I am. 

And you were so oonnected, on the 21st of February, 

1903? A I was. 



85 

Q And how attached? A The Fourth Inspection District* 

Q Under whom? A Acting Inspector Walsh. 

And what, if anything, di d you do on the evening of the 

21st of February, 19039 A I went to the Turkish bath estab-

lishment, at the northeast corner of 55th street and Broadway, 

in the county of New York. 

Q, And just describe the premises? A We 11, it is a 

Turkish balh establishment, in the basement of a large apart,-

ment building. 

Q And what time in the evening, S the 21st of pebrUarY, 

1903, did you go? A I went there at nine o'clock. 

Q February 21st, 1903e A Yes, sir; 1903. 

Q. And you arrived there at nine o'clock? A Yes, sir. 

Q, Now I show you this paper (indicating), and ask 

you if you know what that is? A It is a diagram of the bath. 

q Of what bath? A Of the bath estatlishment, the 

Ariston Turkish Baths. 

MR. LeBARBIEE: If your Honor please, with 

your Honor's permission, I will interrogate the 

witness on the diagram. 

FY LeBARBITT: 

Q. Did you make this diagram? A No, sir. 

MR. FLY: Oh, I will admdt that he did not make 

it. Fitzsimmons made it. I will offer it now for 
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ideritification, if you object. 

MR. LeBARBIER: It is incorrect, very incorrect, 

and it is objected to. 

MR. ELY: Then it is offered now for identi.. 

fication only. 

(The paper is marked People's Exhibit 1 for 

identification.) 

BY MR. XLY: 

Now you vent, on the evening of the 21st of pebruaryl, 

1903, at nine o'clock, to that place? A yes, sir. 

(1 That you have mentioned? A Yes, sir. 

CI The Ariston Baths? A Ye; sir. 

Q And on what dry was that? A It was on Saturday 

evening. 

0,, And, when you arrived in the turkish bath establish-

ment, known as the Ariston, at 1730 Broadway, on the north.. 

eat corner of 55th Street and Broadway, in New York County, 

what did you do? A I Nent in the office of the bath, and •' 

paid a dollar, and was assigned to a dressing room; and went 

Into the dressing room, and took off all my clothes, and put 

a sheet about me, and went out and took a bath. 

Q Now, Ahen you arrAved at nine o'clock, did you see any-

body in the turkish bath establishment there, known as the 

Aris ton, with whom you were acquainted? A Not at nine 
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Oolock when I entered, I did not. 

'Q, Did you slibsequently see anybody in the baths on that 

eveningl with whom you had been acquainted, before you 

went there at nine o'clock op the evening of the 21st of Febrp* 

ary, 1903? 

8? 

'MR. LeBARBIER: Yes or no. Objected to, 

unless the answer may be yes or no, may it please• 

the Court. 

THE COURT: Allowed. 

MR. LeBARBIER: ,Exception. 

BY MR. ELY: 

Q. Go on. A yes, sir. 

Q Who, if anybody did you see there that you knew? 

MR. LeBARBIER: Objected to, as incompetent, 

immaterial and irrelevant, and as not peTtaining 

to the issues here. 

THE COURT: Objection overruled. 

YR. LeBARBIER: Exception. 

A I met six officers there that I knew. 

BY MR. ELY: 

, Q Who were they? A Officers Ward, Connolly Hibbard, 

Fitzsimmons, McCutcheon and Abbott. 

THE nouRT1 This is on the night of the 22nd? 

MR. ELY: On the night of the 21st, sir, and we 

charge the commission of the offense on the morning 
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• of the Mid. 

BY MR. MY: 

Q. At about what hour of the evening, on the 21st of 

February, 1905, did you see Norman J. Fitzsimmons, one of the 

Officers whom you have just mentioned, at the premises 1730 

Broad:my, in New York County, in the Aris ton • Bath establish-

ment? 

MR. .LeBARBI}Ji: Objected to as incompetent 

immaterial and irrelevant. 

THE COURT: Objection overruled. 

MR. LeBARBIER: Exception. 

A About 9:30 P. N. 

BY MR . ELY: 

Q. Well, go ahead now. What, if anything did you do, aft 

er getting undressed, and getting your sheet -- after paying • 

your money and getting undressed and getting your bath 

sheet? A. I walked out towards the steam room, and I stoppetil• 

on my way, in a room where there was a scale, and I got on 

the scales, and, as I was about to weigh myself, this defend-

ant here came over, and placed his arm around me, and wanted 

to weigh me. 

Q, Well, don' t say 'Wanted to weigh me." What did he do? • 

A Well, he did weigh me. 

Q, Well just say what he said? A He asked me if I would 
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allow him to Weigh me, and I said yes, to go ahead; and he 

thereupon fixed the scales .and weighed me. 

Well, what else? Was anybody with you then? A No; 

not at that hour. 

About what time was that? A That was about 9:20. 

Then *hat did you do, after that') Did you have any 

further conversation with this defendant? . A No. He wanted' 

to see me, and I told him I would probalay be there all night. 

Well go on. Then Wthat' A I went into the hot room, 

and after that into the steam room, and took a bath, and walked  

about the premises, after I took a bath. And abut 1:25 

February 22nd, I walked into the westerly room of the bath. 

Q What room is that? A It is the cooling room. 

And whereabouts is it? A It is on the northwesterly 

side of the bath. 

It is the extreme northwesterly room of the baths? 

A. Yes, sir, it is. 

Q And who, if anybody, was with you, when you went into 

the extreme northwesterly room of these Ariston Baths? 

A Officer Fitzsimmons was with me. 

Q, Well? A I saw the defendant standinp: against the . 

southerly wall of the room; and, in a few minutes after I 

entered --

Q And who was with you, when you entered the room? 
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.A Offider 

Q, And Where did you stand, when you entered the roam? 

On the southerly side of the northwesterly' room, 

is it? 

Yes. And that is on the side towards 55th street; 

A Yes, sir. 

And what, if anything -- who, if anybody did you see 

in the room!? A I saw a man Whom I have since learned to be 

Walter Bennett. 

MR. ELY: Wait a minute now. Walter Bennett. 

Bring him up. 

TI-R COURT: Well, you may proceed, for the  

present, without him. 

BY MR. ELY: 

Q And what was this person, whom you ay you subsequent*. 

ly learned was Walter Bennett, doing, *len you siv you flaw him. 

, -4'-
in this extreme northwesterly room, --about 1:30 o'clock on the. 

morning of February 22nd, 1903, in the Ariston Bath establiahi. 

ment in New York County? A Ne was lying on a col';.ch, a leather 

cooling couch. 

Now how was he lying on this couch? A He was lying 

on the couch, facing me, on his side. 

Q Facing in a southerly direction? A In a southerly 

direction. 

And how were you facing? A I was facing towards the 
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Q And how was Fitzsimmons facing? A He was also facing 

towards the north. 

Q, And how far were you and Fitzsimmons from the door of 

this extreme northwesterly room, that you have mentioned? 

About five or six feet. 

Q And how, if at all, was this room, in which you BAY 

that you and Fitzsimmons were standing, where you saw the 

defendant and Bennett, lighted? A It was well lighted, 

by the light of the room next to it. 

T)id it have any independent light, of its own, in that 

room? A No, sir, it didn't. 

And then it was lighted from the light reflected from 

the room adjoining? A Yes, sir. 

Q And how was this extreme northwesterly room connected 

with this adjoining room? A By a very wide doorway, the 

whole width of the room. 

os, And how was the room next to this extreme northwesterly 

room, in which you have stated that you saw Bennett and this 

defendant, at the hour you name, how was that lighted? 

A It was brilliantly, very brilliantly lighted. 

Q, And what, if anything, did you see, after you noticed 

this man Bennett lying on the couch, as you have stated, 

facing you and Fitzsimmons') A I saw this defendant--
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q The defendant here (indicating the defendant)? 

A That defendant there. walk over from the side of the 

couch to where Bennett waslying. He took Bennett's leg 

it under his arm, and turned him around, and dropped the Sheet 

off him, so that he stood there --

Q. Dropped the sheet off whom" A Off the defendant, 

Galbert. 

, 

Q The defendant dropped his sheet off? A Yes, sir. 

Q Off from himself? A ves, sir. 

Q Off from his own person? A Yes, sir. And he stOOd 

there, entirely naked. And I noticed his penis was in a 

state of erection He raised Rennett's leg, and turned 

him around, and then he inserted his penis into the anus of 

the man Bennett. 

Q, And how was the penis of the defendant, at the time he 

Inserted it into the anus of Bennett? A It was erect, at 

that time. 

Q. And what did the defendant do? A Moved backward and 

forward, for several moments, and then he withdrew his 

penis. 

Q Did you see the penis of the defendant, after he had 

withdrawn it from the arnAs of the man nennett? A I did. 

went over and stood right alongside of him, right alongside of 

the couch. 

Well when did you go over to stand alongside of the 
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couch? A When he went over, I lked over with him. 

And where was 7itzsimmons, when you waAkedover to the 

couch, on which Bennett was lying? A He wai; standing right 

alongside of me. 

And he waIkedover with you; did. he? A Re walked 

over with me. 

cl And, after the defendant had performed this act that 

you mention, on Bennett, what did the defendant do? A He 

then laid down alongside of Bennett, put his arms about 

him, and they kissed one another several times. 

Q Well go on.. What next., A Well, then, after a few 

minutes, lying there with him, and kissing and hugging him, 

got down .••••• 11.1. 

Q, Who is he? A This Galbert man. 

Q, This defendant (indicating) ? A That's the man. He, 

then went down, and placed. his mouth over the penis of Bennett. 

Did you see the penis of Bennett before the defendant, 

Galbert, placed his mouth over it? A I did. 

Q In what state was Bennettts penis, before Galbert 

placed his mouth over it  A He was lying on his back, with 

his penis erect. 

His penis was erect? A Yes, sir. 

And then you saw the defendant, Galbert, place his 

mouth over the penis of the man .nennett? A Yes, sir; he did. 
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•Q Mid then. What else? A Moved his head up ard down, 

everal moments; and sat down on the. couch again; and, short-

ly afterwards, he got up, and left the room. 

That is, Galbert did? A. Yes, sir. 

Q, The defendant here? A Ye q sir. 

Q Got up and left this extreme northwesterly room of 

the Ariston Baths? A Yes, sir. 

Q And what did you do? A Why, I watched him leave 

the robin, go out, and, a little while afterwards, I walked 

out after him. 

Q Well, then, what happened? A I walked toward my 

dressing room then, and went in, and, as I was going in, 

Acting Inspector Walsh entered the premises, and placed. 

everybody under arrest. I got my clothes on, and come out; 

and all the men were corralled in the large parlor there. 

All? A Right next to the office. 

A119 A Well a number of them. And the officers 

came in with them, and stood at all the exits of the bath; 

and we made a search of the bath then and we found this 

defendant--

Q. Well wait a minute. Who was "we" 9 A Officer PitZsi*** 

mons, Acting Inspector Walsh and myself. 

Q, Well, what do you mean when you say that you made a 

search of the baths? A A final search. We went through 

the baths. 
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we came to a dressing room, 

next to the extreme northwesterly room 

Q The cooling room of which you have spoken? 

A Yes, sir. 

Q. In Which these acts that you have stated were performed? 

A yes, sir. And we found a door locked. 

Q, Yes,. A After rapping at the door, and threatening 

to break it open, if they didn't open it 

I noticed -- this man opened the door. 

What man? A This Galbert. 

That defendant (indicating the defendant? 

someone was inside,.  

A Yes, $ 

that defendant. And I ordered him to go out of the room, and 

told him he was under arrest, and placed him in the parlor, 

after he had got all his clothes on. And he was then ident10: 

fled by myself and Officer Fitzsimmons. 

Q Identified by yourself and Officer Fitzsimmons as *hat? 

A As the man we wanted, that we had seen commit an act that 

we were going to place him under arrest for. 

Q. Fad seen him perform the acts that youhaws described? 

'A Yes, sir. 

What did the defendant say, when he was placed under 

arrest? A Why 

under arrests 

the other men. 

he didn't say arorthing, after he was placed 

He was ordered to gointo the parlor, with 

They were then sent out, one by one, to be 
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•identlied, and Officer FitzsimMons salt, as this man came, 

"I' Want that man," andJ said 1"Ili want him, too.", ,We had 

another good look at him, to be sure we had the right man; and 

then he was taken in the patrol wagon to the 47th street 

station, and was arrested and locked up 

Q And were you present there When he was arraigned at  

the desk? A I was. 

Q What name did he give? A Fe gave the name of George.' 

Galbert. 

Q, And what address did he give? A I don't know what 

address he gave. I have got it in my book. 

187 West 84th? A It was Test 84th Fitreet, but 

don't just recall what the number was. 

Q Do you know what the defendant's true name is? 

A I have since learned it to be Caldwell, I believe. 

Q.cleorge Caldwell? A Yes, sir. 

q Do you know what his true addresd is? A No, sir, 

do not. 

Do you know whether-it is on 84th street? 

A - I have heard it is on 84th street. I don't know it thoUghf 

as a fact. 

CROSS EXAMINATION :SY MR. LeBARBIRR: 

Q You say there were a number of other officers there 

with you, that night? A Yes, sir. 
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Q Did you go there in'pursuance of any instructions?. 

A Yes, air, we did. 

Q, From your superior °Meer? A. Yes, sir. 

And a raid•was made, early on the morning of the 

22nd? A Yes, sir, 

How many people were in the bath i or the baths, 

there, at that time? •A I believe there was some 78, by 

actual count, 

0„ Eh? A I believe there was 78 in the bath, that 

night. 

Well, were there as many as that, or more? 

A Well, there ms as many as that. 

you knew that also, upon the very night of the arrest,: 

and at that time there were about 78 men, did you not? 

A Yes sir. 

Q You testified. in the case of the People against 

lennett, did you not? A I did. 

-Did you then say that you did not know how many mon . 

were arrested? A Why, I might have said that. 

Q Well now answer, Officer. This is an important came. • 

Did. you? 

MR. ELY I object. He is answering, if 

you give him a chance. 

BY MR. LeBARBIAR: 

What is the answer? A. Why, every one in the bath 
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was placed under arrest; some 78, I think. 

Q, Did you ansWer, in that case, that you didn't know 

Whether there were fifty people arrested there or one 

hundred? 

A I don't remember. 

Q, You don't remember? 

A No, sir. 

Q Your memory was pretty good, in the trial of the ' 

People against nennett; was it not? 

A yes, sir. 

-Q, was it better then than it is now? 

A No; no better. 

Q. Now you ,say that there were seventy-eight men under 

arrest? 

A I have since learned that there were actually seventy* 

eight men arrested. 

Q Now, Officer, I am putting my question. Now You say 

there were seventy-eight men put under arrest; is that so? 

A yes, sir. 

Q. In what room were these seventy-eight men put, after 

the raid? 

• 
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A Well, some of them were in the parlor. 

0, yes. . How many in the parlor? A I don't know. 

Q Twenty? A I don't know. 

Q 'Fifty? A I don't know. 

Ten? A I don't know. 

Q live? A I don't know. 

0, That parlor were they put in? A The parlor -east of 

the office. 

Q They were put in the parlor-- no. Question withdrawn. 

There wore the other men put? That 1,E; to my the men who were 

not in the larger parlor; where were t e others sent to? 

A partly in the room aCjoininr, it. 

(7 Yes. 'as it as large as tii rior illat you refer to? 

A Well, pretty near as large. 

How many men were in there? A I don'tkno%T. 

() Forty? A I don't know. 

n Fifty? A I don't know. 

Q Twenty? A I don't  

Ten? A I don't know. 

TAL. ELY: Oh, I 31,d rt, sir. It is perfectly 

immatel-lJa how many .vere 

ML. LY BA13LER: 1,To, I object to any interrup-

tion like this, Tay it please the Court. Trere is 

something whore pr)sitive, absolute knowledge is 

required, and X um untitled to I from the witness. 
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THE COURT: Give your best estimate of the 

number. 

BY lat. LE BAZIIER: 

Q And you say you don't know how many were put in the 

larEer parlor? A Yes, sir. 

Q And you say some men were put in a other room? 

A Yes, sir. 

Now, I ask you ow man -en vcr put in that other 

room? 

fia. ELY: I o .6Y -t• He says tliat'78 were 

arrstd al .her. 

A Oh, I don't know. The 78 w-3.• in he two rooms. 

FY 117i. 12 

Q, And that ist h e t answer you can give me? 

A Yes, sir. 

0, Now, 'riat room were jou in? 

11r,:. ELY: I 01 :1E-.ct t..O r.hr,t as too indefini' 

Inen? 

LAEBLER: 

0, "Thnt room i. .jou in at jyr HEJ 78 men had been 

LrreF:ted? A I A'!ri;.. fL,L0 

nich parlor? A The parlor east of the office. 

Tie pa7lor qt:-...ot of tts.3 ,r "ice? A yes, sir. 

14, Is tat the !rrr pprlor? A Y; s, Hr. 



qrall OffitOr Fitzsimmens in that parlor with you? 

' A Yes, sir. 

Q Did the identification of the persons arrested take 

place in those two parlors? A It took place in the parlor 

east of the office. 

Tk.., it not a fact that the :nen were marched out? 

A In that parlor, yes. 

q And they ere marched troA:i, A After they 

identified, yes. 

Q, Is it not Lhe fact that t'hey ir marhhed around the. 

of officers for the purpose )7".eIn i6entified? A Yes, 

were 

sir. 

Now, at what en0 of the row of ofPicers were you? 

A Oh, I Contt know, I on't just recollect, 

Q Did you head tne line of ,)fficers, or re you at 

the other end? A I donit 

Q, Nor, do you !:now tht:r (3-alhrt was identified at the 

head of the row of o!:-icers, or Tt the ,ter end? A He was 

identified ly Fitzsimmons 9.hC 

(I), was he stancin near you? A Yes, sir. 

Q Fitzsimmons? A Yes, sir. 

RI Ht by :ou, ri;ilt next to you? A I don't remeaber 

that. 

Well, we are: tryin to :ret at some facts here. You. 
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realize that this IS a very ser 0 $ charge of crime here; 

do yoa not? 

102 

le. ELY: 01.,j _otf.,.:(1 to as ininatr,•-;:rial. All that 

he is to testify to is the f,-::.cts and not his real-

ization of anything. 

ME. LE BAEBIE.E.: Oh, 'rf;will ,q.:et at the facts. 

We are licit ::C) to be hunt;:7, upon cA,ny gc;ntzal. state-

ments.. I '.-Tan t you to 

THE clOURT: Well, t,,:entle:nen, 11TP,, suspend 

here. 

11-14. J,LY: trill Jou 6ircet the aitness riot to 

speak to anyone, if .,,our TTonor please2 

THE COULT: 'Ye . Lou undbrstand, Mr Vitneps, 

that you are now umit..1- exaniiiikL'Aon and that you 

must not t.Heak to anyone about this case, or anya-

thinr r;onnert,., -1.1,i it? 

Till VIT,,ftSfl:Y'es, 

Go 

G(.ntle-ren of tm Jury, it is tri.;/ duty to adrpon-, 

ish •i)e! 9 t. 

any opinion n no 

:‘-..pitr!,,tb, not to form or express 

Af:_; Cabe) an  not to upcJalt 

c),Lt it, lt h tflj si i;i11( vpoaks vital, you 

about it, it is your ,utj to fre;mind him thut• 

are a. Juror', •AJ;As in spco..kinf,. to you 

af h.t oital../to (;r4.1.1 t3u tttuntion 
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of t Court to the fact. 

Adjourn. Court until tomorrow rnornint at half 

past ten oolook. 

MR. ELY: . I mow: for the oonmittal of the defen,—

dant, sir. 

THE Cr.).T: T-re olay he committed. 

(T!tl was then acjourned until Wednesday' ' 

morAin, June 17, 1903, at 10:30). 

:110,0111=MW. 



TRIAL :RESU1aD. 

New York, June 17, 1903. 

THOMAS F. PHELAN, cross ex-aminv:tion being 

continued, testited as follows: 

THE COURT: Had ,iou ,'or direct 

examin*t Ion, Mr. Ely? 

MR. ELY: I ]1a rot nt i rely fini shed 1 bec auge 

Walter Bennett was not broult in to be icientifia., 

But I -0 on 1.,i.th tiit Mr. Le Barbierl aftctr you 

get t7.1rou:h. 

MR. LE BARBIER: Ven.y 

CROSS EXAMINATION CONTINUET) BY ME. LE BARBI1E: 

Tli ere was quite R omr)o t ion or t1i nJ cht of the rai.d 

there, was there not, Ofricer? A Yui, sir. 

And no,, -Aappened was it that yOu, 

-ent to tlie room of fi r .ri,r;t? A Well, I—

Q, Now, arts,.,!F.T tftAt;:Lion,  01,1.) pica.? A Wells 

I ortnIt an sw Er that 'me st ion. 

MR. ELY: Hon')r please, I don't 

E:RC W:k,i the witnetui :ot i,llowed to anuwcr. 



1/111. LE BARBIER: Well, I have put a question, 

your Honor, and I don't c:ish uo be interrupted by tile 

District Attorney. 

THE COURT: He may answer. 

A Well, th orF. was no part icular time. Te In spec tor 

came in an (3 -ve -math_ a Elearoh of - sc over ed this 

man in the room. 

BY R. TY, BARBIER: 

Q Did :yrou make a search a: th E after he raid? 

A No; at the 

Q, Did 012 ey all corralled in tact:0,0 

to parlors, and that t • ou nt round acc. made a -final 

search? A Yes, E. 

Q, Yes. You cici Jmt onl ay? A Yse, sir. 

Q Didn't 'ou? A YJ, 

Aft‘r r7rt.,-;tl final search., you 

n t o ht our of the cL OOir, ir you not? 

A Mrorent o 'is col- ry room. 

Q, Dic o u? A Of r, room. 

Q, Eh? A Of 

Q Did you knuH t ju• t, o or? A Yes, sir) 

dnE;t.( 11 ()CI. a.t t ry 

Q, K.T3 OCilt [ *Lt.? A 

Q. A, d b cmu out lie. 1'0 OM.? A No, sir, 



Q What did you o? A Why, we told him to open he door 

or we woUld brea.3 it down. 

Q, Did you break it down? A No, sir. 

Q, Well, then he came out of the room? A No, sir, he 

did not. 

Q. Is it not a fact that , when he came out • of the room-

hen he c amo out of he room, ‘,k,,h at did he say? A Why, lie didritt. 

coie out of the room. 

ER. -ELY: I obj t to that question as assuming 

something not in t',.k.e testimony. 

THE COURT: Yes. I su alai the objection to the • , 

form of the question. 

BY R. T .ARBIER: 

Q, Did you 70 int o s r a am? A Ye; s sir. 

Q, Did you bring rlini out 

Qi 

room? A Ye 

Was he dressed htt the time? A Yes, sir, partly. 

partly? A Yes, sir. 

Q, Did you have r on v t ion -.., it h 

h e was under arrc: 8t. 

Now, I6 lonit F 

ti on wi th iin? A Yes, 

ml? A Yes,sir;'  I 

ou ou have a c onver-k 

Q, You visited these premises, it ni.!7ht, did you not, 

k • 
or th F.-, in  .A 

Q, Have you hen up there since this trial? A No, air. 
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14 Have ,you read the testimony of Galbort? A No, 7,fir1 

Q, Was it read to you? A No, sir. 

q Were you in Court when he testi fled here, the other 

day? A Yes, sir. 

Q, Did yotz hear- his testimony? A part of it. 

Q, Did you near him say he saw you about nine o'clock, 

in tile wei6;hing room? A Yes, .f,;ir; I h11. Ve he did testify to 

tha,t. 

Q, You said -e sterda., , I ti i.nk, that ou met him about 

nine o'clock? A Shhrtl..! Lite, nine o'clock, about 9:20 or 

9: 30 ; sop-if:thin Lf: around 

Q About 9:20 or 4:0? A Yes, sir. 

Q, And tiat was the first Lhat evt:ningi that you. 

had seenhim? A 

Q You Lest if *leo, 

sir. 

d'OU gUt) , on the examination in 

the Polide Court in t)ic A .Y:.„ sir, I Cid. 

9, Hav..iou, at .h12,, timc,,' since the trial in the Pole 

Court, or at tkial in ',he Police. court said anjthing, 

in any ca56,) 

or ab0u4 that 

.r t I f •.nc.a,nt at nine or nine thirty. 

/41. ELY: I 0, „o tila t, imrlat 

irrc:11, .,nt and incompL-.6ii 

THE. COUET: I LaAn ths objsction, to the 

.rorra of tne question. 
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MR. LE BARBIER: Sir? 

THE COTE T: To the -Form of the gue etion. 

MR. LE BAF33IER: well, I a.E,Pre with your Honor. 

The form is probably obj ectionable. 

BY MR. LE BARBIER: 

Q Have you, at any time, 1efor ye st erday  tatod that 

YOU had seon the defendant a'hout nine or nine thirty o *clock? 

MR. ELY: I objL,,c t to that. 

THE COUPE: I o'errule th otj ection. , 

BY Va. T1 BARBIER: 

IQ, Now, answer •t-, „cue st ion? A I o on, 1dnk I have. 

Q, Well, d art) t you. Know, oi ricer? A No, Eir. 

Q, You don't know? A No, L;ir. 

-A I Q, , I will t,Lk, ',hat In rho Palle Court, 

on the haring nein he oro Magistrate Pool, on February 24th, 

d,ic you not testify a2 '01.1 c)v,E: 

Q You r or;nize PA  nt? A YE:: 2 ) 

"Q, ThiE3cfr nt, Gt, °a. ge• Gai bu:r t? A Yt. 

ft 
Q 

to 

H Q 

Have you seen irn efo •t,!? A Notjrjj to that 

Did you /30, k. 1 im on ..)-1 S4 is !,t? A Yt; 

k out. what time? A Annui, 1:30."? 

A That is tho--

Q Now, wait. Dicl you testi fy t,nat Arty? A In that room. 
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9, • .131d you testify -that way? A Exactly, yes. 

Q You did? A Yes 

Q Now, ask you whet her-- now •rou say it was in that 

room; was it? A Yes, sir. 

MR.  Y: Now just read the other two gm stions. 

YR. LE BARKER: Now, Mr. Ely, I obj en t to any 

interruption on y,Itir p•_!.rt. 

THE COURT: Ys. You nuts your opportunity 

on the re dir t examination to ro rrec t anything' that • •. 

you desire to rc.rrect. 

BY R. LE BARBIER: 

Q In that saTneh ar in 

. t est ify as follows: 

Magi 2 d you - 

"9, Was th off, end ot , iai jou saw tin, naked? 

A Yes,sir; with 

oulder s. 

HQ And a numb e •1,e upi e  LU lie ntunber of 20, 

whom you saw, nty 

I 11,-,n,t se l.• I:tan 

ion or throi.,,n about his 

;:tr) o -LA t t 'Lem? A Yes, sir, • 

• ' k. Did you so testify 

1)6;f0 r the Mac str ate? A THE. t it. I d in • t see him at 

nine o 

Q Now you rrik  st in, : t ion o W. :nnine ariö nine 

thirty? A Yes, sir. 

q I undo ratood yo IA to ;Lt.y cn-'d ay that tn6..; fie v.,-
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ton--. at .th e time Yoiz gave your te st imony ye ot fxday, in 

1)e akin g of the denti fi-c • t ion of the defendant, straen he was 

called down, when he was with lie °them there, with reference 

to the action of Officer Fit zsimmons and yourself, I understood. 

that you said, "We had. another i:o o (I look at him, to 'be sure 

we riad the rLth.t ran". Is that correct? A Yes, sir, that 

is correct. 

Q Now then re will get c own '6 o the si tuation on that 

ni,t.t. Now you proceeded t'irou 71-1 thetaths, officer? A Yes, 

sir. 

Q, And. r e ac he (: ti 2 not ".hArt,e sr, r 

A Ab:Aat 1: 25. 

r 0 On about ifhat time? 

Q A.re you a cc ur att. as to t. -u .,ime? A No sir. 

Q, No. A No, sir. 

Q, Was the- ' ny epic t,rei to look at? A There 

was a cloak in the 'hall ':ay. 

Q, Is tat th c ri or? A Ye L o 

Q, Don't you know, as 'nat1 rof far.t  that th 0 r e was 

LAJL6 I no clock t ;Jere? A va tuit nI t a clock there.; 

I RTI1 po si 'Live 

Q very 

said 11 t 1:25. 

You nt, (3 room a hour 1:28? A I 

Abut : ;25? A Ye 

Q, And : you Fit 0 ther 0011 with .1/1:) 0 d y? A Yes, sir* 
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Q Who went in with you? A Officer Fitzsimmons was with 

me'. 

Q, When you entered that room was it full of people? 

A No., 

Q, How many people in tiers? A Why, t':ere a s about 

15— 10 or 1F-- about that. 

Q, What w as. the s ize of Val s7 room? 

MR. ELY: I presume, if your Honor please, that 

the counsel is !.peaking of the extreme northwesterly 

room? 

MR. LE BARBIER: Mr. Ely '(nov.,s perfectly well 

what room I am speaking about. Now, may it, please' 

the Court I tlumI.dy submit &t I ouc-ht not to be 

interrupted in tHi •vay in Lhe trial of this case. 

THE, COURP: Yes. Lei counsel proceed with his 

crost-. examin at ion. 

191R. ELY: But the question was indefinite... 

THE COURT: Yes.. But, if tie witnees toes not. 

uncerst and 4hat room he cmunsel ref(..,rf. to, it is 

his pri.‘.illege to he informied as o what room he 

refers to. 

114-R. LE BARBIER: But e knowf:' 7that room I am 

talkin abou and Vr. Ely isinOw wiat room I am 

taikin about; ktnd, rwtwithstanding that, lie Vell-t 
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tures to interrupt my cross examination. I an"± 

say. anything plainer than that it i s the northw 

room, and .the witness knos it. 

BY TAR. LE BARBIER: 

Q, Now, officer, I have asked you what was the size of 

t hi s room? A Why, it wa s about 15 by 20. 

Q, 1 5 by 20? A I don't know. It was about that size, I 

should judge. 

Q, How many feet, more or less? Just to give us some 

idea, if your observation ,,,iras not too -r'aulty? A I don't 

itznov,r how many f eet, more or less. 

Q, Can you stt the length of the.: room? A I said about 

20 fet. 

Q, And the width of the room? A About 1).. 

That is th best answer you can give? A Yes, sir. 

How many couches were in that room? A There were 

four cow hes in the room ',hat 

Q, Pour couches in the room, that light? A Yes, sir. 

Q, And what was tiles width of them; were they single 

or double couches? A I don't know. 

Q, You don't know? A No, sir. 

Q, was the first h. ou 

7.6) 

au e;.. IT/J:1n, 

ster-

a double couch or 

a single couch? A I don't know v. het her it was a single or 

double couch. 
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Q, One moment.; Was there one single couch there, or was 

t up a gain st anotiler si n (31e couch? A They we re altogether,  

They wer e all to E,re er? A Yes, sir. 

Q, Wel 11 don't you know, when you entered that room,. 

whether the couches 11%., re i;1ne or ctourle couch? A No 

oir. 

MR. Y: I Object. HC ha z an slve,re.d the question 

al re ady sev &ral t ime s. 

BY MR. LE BARBIERI 

9, Do you :.no ow many o oac es, ju.st as jou nl.ured 

the room, were toge Lher, how MU rlY ,vc. re bunched in toggther? 

A I said that there were four Lo gether. 

Well, all in a line? A Ty all placed close to-

gether 

Q They were, placed close toge't A Yes, 

Q, And did ).L.z oh serve rw.) t i hi•t of .11esei couches? 

A Y; s, sir. 

What was it? 11, A About tv,ro foot and a 

iaif r LI e foot. 

sir. 

Q, From t o t, ftot.i.arkt I. (:!. ' la? A Ye e, 

Q, pard On rrik; • Di onC,ay ow uarJ pL;opio trit rt in the 

r 0 cm? A Ti or E r • - k 

Q, 

1, 1, or 

L  rurnbc; r 1 'fl you ;Ind c er Fitz-

4, 
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.siztmoto wait iwto the room? A yes, sir. 

• Q jas the f d ant Gan ert in the room when you wont 

in?. A Yes, sir. 

•Q, How far inside of that room were you? A I was about 

five or six feet from the doorway. 

Q On the southerly side? A Yes, sir. 

Q With Officer Fit zsirmrions? A Yes, 

Q, On the southerly side? A Yes, sire 

Q, NoWl how many doors are there leading into that room? 

A There is only one. 

Q, Only one door? A 

Q, And you. ar quite  positive that Gall er t was in the 

room. when you en t, e d? A Yes, ir. 

Q Did you not Lestify a. o1iowe, in t Bennett cas, 

at page 15: 

" Q Apt out how far from he entrance of th d ()cling- rooM 

L were you standing, t s coolinf: roo,-a? A I should judge five 

' 
or six feet. 

"Q, And do Jou say Fitz simmon E was it h you? .A. He was. 
• "Q, And what napp*noc when you we re standing t Iff:r el A This 

cief en dant was lyin,i; on the couch, and a :man, who I have oinoe... 

found out to be George Gaibert-----

"Q, Now, wait a minute. Is that George Galbert in* 

dioating a man at the bar? A That'3 the man; yes, 

tt. 
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• "41 The man who now approaches the bar/ A Yes, sir. 

“Q That is the man? A Yes, sir. 

Q, The person that came into the cooling room, whwre 

you were with the defendant and Officer Fitzsimmons on the 

morning of the 21st of February, 1903? A Yes, sir." 

Now, did you testify to that? A He was in the room when I 

came in. 

(I Did you testify to that? A I don't remember. 

And this testimony, which I read to you, was taken--

• THE COURT: There is no proof, Mr. Le Barbier---

MR. LE BARBIER: On some date recently I 

was about to say. 

MR. ELY: I object. 

THE COURT: I sustain the objection. 

73. LE BARKER: To the last question? 

THE COURT: Yes. 

MR. LE BARBIER: I withdraw that last ques-

tion. 

BY MR. TF BARBIER: 

Q I repeat the question before that. Was it true? 

A Well, you had better repeat the question. 

Q Well, the person that came into the cooling room 

where you were with Officer Fitzsimons was the defendant? 

A No, sir; he was in there wen I got in there. 
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Q That is all. I only want the answer. You say no? 

A Yes, sir. 

Q Did I understand you to say, Officer, that it waS a 

very wide doorway, the whole width of the room? A Yes, sir. 

MR. ELY: I object to the form of the ques-

tion, because Whether counsel understood or not 

is immaterial. 

MR. T.  BARBIER: Before your Honor rules, . I 

will admit that it is Immaterial Whether I under-

stood or not. 

THE COURT: proceed. 

BY MR. LE BARBIER: 

Was that a very wide doorway? A Going into the north* 

westerly roam? 

yes; the cooling room? A Yes, ,sir  

Q The whole width of the room? A Yes, sir. 

Q And about how wide do you say it was? A Well, 

have testified that the door was about 15 feet wide. 

Q You have testified hat the door was about 15 feet 

wide? A Yes, sir. But there was a jamb on each side. The 

space was a little short of 15 feet. 

Q Well, between 14 and 15 feet? A Yes, sir. 

Q, Were there any porlaeres over the door? A Yes, sir. 

Q How were they? A Thrown back. 
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ary.apaawn. 

Q, The whole width of the door? A Yes, sir. 

MR. ELY: I object. There is no testimony 

that there is a door there. It is a space. 

LE BBIER: 

The space rather? A Yes, sir. 

The whole width of the space? A Yes, sir. 

Q Were he portieres drawn back? A Yes, sir. 

Q was there any light in the northwest room, the cool-
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ing room? A Yes, sir. 

Where,these couches were? A Yes, sir. 

Q, Where did that light came from? A The room right (Mt* 

side, adjoining it. 

Q The adjoining room? A Yes, sir. 

Q How was the adjoining room lighted? A Very brilliant-

ly lighted. 

Q Brilliantly lit? A Yes, sir. 

Q, You say that a stream of light came into the cooling 

off room/ A Yes, sir, I do; right straight in, right into 

that couch, 

Q A flood of light? A Yes, sir. 

Q And this flood of light came in while you and Officer 

Fitzsimmons were on the southerly side of the room, with 

about ten or fifteen people in it? A Yes, sir. 

Q All brilliantly lit up? A No, sir; it was not all 
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brilliantly lit up. The sides were not so well lighted 

as the center of the room. 

Q Yes. But the center of the room where the 'Coaches 

were, was brilliantly lit up? A Yes, sir. 

(I Well, were he sides of the cooling off room also 

lighted? A Well, not as light as the center. 

Q It was plainly visible in there; was it not? A Yes, 

air. 

(4, Officer, when you say-- question withdrawn. 

How low down, if low down, did these portieres fall? A 

didn't look at that at all. 

Q You didn't notice; did you? A No, sir. 

Q But there is no doubt in your mind that these por-

tieres were drawn the full width of that space? A They were 

'drawn back. 

Q. They were drawn back? A Yes, sir. 

Q Did you not testify, on the examination in the Pollee 

Court--- page 9-- as follows: 

IN, How far distant from that light"-- you need not 

laugh at me, Officer. A I am not laughing at you at all, 

counsellor. 

Q, "That shed its light into the room you were in, 

with Gaibert and Bennett, were you? A About five feet. 

Bu t the rooms were curtained off, and, a number of inches 
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from the top and side and bottoM allowed plenty of light to 

come in." Did you male that answer? A Yes, sir, that ios 

correct. 

"Q This was the vapor room? A No, sir; the reclining 

room. 

"Q But it was quite dark; was it not? A Yes, sir; 

dark." 

Did you testify to that? A No. 

Q You didn't testify to that, you say? A No, sir. 

Q That is what I welted to know/ A No, sir. 

You and Fitzsimmons were standing on the southerly 

side of the room? A Yes, sir. 

Q Where was Bennett lying. How far from you two offi-

cere? On the couch? A About four or five feet. 

Q You were standing with Officer Fitzsimmons, witbin 

four of five feet from the couch on which Bennett was? 

A 'Yes, sir. 

Q -pacing him? A Yes, sir. 

Q Was he facing you? A Yes, sir. 

Q In whAt position was his head? North or south or 

east or west? A West. 

Q West? A Yes, sir. 

Q His legs being toward the opening space, through 

which you came? A Yes, sir. 
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Q vas he lying down at full length? A Yes, var. 

Q Did he see you? A I don't know. 

MR. ELY: Oh, I object to that, 

BY MR. LE SARBIER: 

Q If you know? A I don't know. 

Q Did you see him looking at you? A No, sir. 

Q Did you see him with his eyes open? A No, lair; I 

don't know Whether he had his eyes open or not. 

Q NOW, officer, don't fence with me, please. 

MR. ELY: I object to this constant reflection 

upon the officer. 

MB. TX BARBIER: Now, I object to these cons. 

stant interruptions. 

MP. ELY: The counsel has no business to criti-

cise the witness all the time. 

MR. LE BA/MIER: I have that business, on 

cross examination. 

TEE COURT: Well, you have the right to ask 

questions, but not to criticise, that is for the 

jury not for counsel. proceed. 

BY MR. LE BARBIER: 

Q Now, Officer, I am asking you, did you look at Ben-

nett? A Yes, sir. 

Now, did you see Bennett facing you? A Yes, sir. 
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Q De you know if he saw you? A No, sir. 

NB. ELY: I object. He has been all over this. 

MR. LE BARBIER: I have been objected to so 

much, I can't get my question in. 

THE COURT: He ha a answered that question 

several times, Mr. Le Barbier. 

MR. TRI BARBIER: Very well. I don't want to 

weary your Honor at all. 

BY MR. LE BARBIER: 

Q Did you see Bennett's eyes open? A No, sir. 

Or did you see them shut? A No, sir; I paid no 

attention to his eyes whatever. I don't know that he had any 

even. 

Q Did you see the position of his arms? A Yes, sir. 

Q was he lying on his side? A Yes, sir. 

Q Were his legs distended? A He was lying his full 

length. 

Q His full length? A Yes, sir. 

Q And these people were in the room at the time? 

A Yes, sir. 

Q And then Galbert walks in? A Yes, sir. 

'maks in, with a sheet around him? A Yes, sir. 

Q Did you see Galbert coming in? A He was in there, 

when I got into the room. 
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Q Well when you got into the roam, what did you sea/ 

'Whore did you see Galbert? A Standing against the southear 

wall. 

(1 Near this open space? A Yes, sir. 

Q Were you between this open space and Galbert? A Yes, 

sir. 

Q And was Officer Fitzsimmons/ A Yes, sir. 

MR. IN BARBIER: officer. Fitzsimmons is not 

in Curt, is he? 

MR. ELY: He is not. 

BY MR. TR BARBIER: 

Q How near were you to Galbert? A I was standing right 

alongside of him. 

Q How near were you to Galbert? A A few inches. 

Q A few inches? A Yee, sir. 

Q Did Galbert get between you and the couch? A He walk.* 

ed over to the side of the couch on which this man, Bennett, 

was lying. 

Q Did you hear him say anything to Bennett? A No, tar. 

was it then that his sheet dropped off? A He dropped', 

It off his shoulders, yes. 

Q Then did he lift Bennettis leg? A Yes, sir. 

Q How high did he lift it? A Oh, he lifted it in under 

his arm. 
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Q How high. did he lift it? You know what you have tes-

tified to already? A About four feet. 

MR. ELY: If your Honor please, it is improper 

for counsel to scold the witness all the time. 

MR. TR BARBIRR: I am not scolding the witness. 

I am trying to correct these lies that I hear. 

MR. ELY: I object. That is absolutely improp-

er. 

THE COURT: Yes; that is manifestly improper. 

MR. TN BARBIER: Well, I am not going to allow 

a conviction here on these general and wild state- - 

ments. 

MR. ELY: No, but you will get a convictien 

on the facts, if anything. 

BY MR. LE BARBIER: 

Q (The last question is repeated). A Well, he raised 

his leg from the couch. 

Q From the couch? A Yes, sir. 

Q How high from the couch? A About two feet. 

About four 'eet from the floor? A Yes, sir. 

THE COURT: Now, gentlemen, this interchange 

of remarks between counsel must cease. I hope I 

will not be required to speak again. It must cease. 

BY MR. LE BARBIER: 
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Q was it. more than two feet that he raised it? Was it 

more than twonfeet, if you can so state, that Galbert raised 

Bennett's legs? 

MR. ELY: Oh, I object. He has already said 

that it was about two feet. 

MB. LE BARBIER: Well, I can ask him if it 

was more, can't I? 

MR. ELY: It is iilmaterial as toQthat. 

THE CCURT: I think you may ask the witness 

if he can state more definitely than he has stated 

as to the distance. 

MB. LE BARBIER: Then I will follow your Honor's 

suggestion. 

BY MR. TR BARBIER: 

Q State, witness. A I don't know whether it was any 
7 

more than that or not I said about two feet. 

Q Well, show to the jury about how high you think it 

was? A Well, about two feet. 

Q About two feet? A Yes, sir. 

Q Now, I ask you--- no, before I get to that. QUOIPI. 

tion withdrawn. Did he take hold-- did the defendant take 

hold of one leg only? A He turned him around. 

(4, He turned him around? A Yes, sir. 

Q Have you stated, before yesterday, anything about ttirn. 
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ing aonnett Around, A I don't remember that I have. 

(4, You don't remember? That is sufficient? You don't 

remember? A No,, sir, 

Q. Now, I will read you this question-- did you not 

testify as follows in the case of Bennett: 

N How high did Galbert raise Bennett's legs, if you 

know? A I should judge about eight or nine inches or more.” 

MR. ELY: What page is that? 

MR. TR BARBIER: page 68. 

By MR. TY. BARBIER: 

Q Is that true? A Possibly. 

Q, You will not say that it is true, will you? A No, I 

don't know what distance. As I said, I said about two feet* 

Q very well. That will do me. 

MR. ELY: That is Fitzsimmon's testimony that 

you have been examining about. You have been read* 

ing from his testimony, not this witness's testimOnr 

at all. 

MR. TR BARBIER: Well, if I am in error, I 

will withdraw it. 

MR. ELY: No. It was not this witness that tes-

tified to that. It was Fit2simmons. 

MR. 13 BARBIER: very well, then. 
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BY 104 LE BARBIER: 

Q Now, when tle defendant raised Bennett's leg, what 

was the position of the defendant? A Standing right alo#gside 

of him, with this manta legs to the west pf him. 

Q yes. Was the defendant standing up? A Yes, sir; 

slightly bent forward. 

Q Slightly bent forward? A Yes, sir. 

Q Now, when this was being done, as you say, how close 

were you to the defendant and Bennett? A I was standing along-

side of him. I walked over with him. 

Q How close? A A few inches. 

Q A few inches? A Yes, sir. 

Q And I presume you leaned over to see? A Yes, sir. 

Q And officer Fitzsimmons did the same thing? A I 

don't know what he done. 

Q You don't know What he done? A No. He was standing 

alongside of me. 

Q He was standing alongside of you? A Yes, sir. 

Q And while you say this act was being committed, the 

first act was the penetration of the anus; was it? A Yes, 

sir. 

Q You stood right there? A Yes, sir. 

Q Then the act was performed as you state? A Yes, sir. 
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Q Did the defendant )let go of Bennett's leg? A Not air; 

he held onto his legs in his arm. 

q He held one of his legs in his arm? A Yes, sir. 

Q And then what did the defendant do? A When he with-

drew his penis from this man's anus, he lied down alongside 

of him on the couch. 

Q And you were still within two or three inches from 

him? A Well, I was not so near to him then, when he lied 

down. 

Q And these other people were in the room? A What other 

people? 

Well, were there any other people in the room? A Yee, 

sir. 

sir. 

Hew many? A Well, I have said about ten or fifteen. 

Also, at the time of the act? A Yes, sir. 

And then the defendant laid down on the couch? A Yee* 

Q And committed the second act, which you speak of? 

A Yes, sir. 

Q And, all this time, you stood right there? A Yes, 

Q And the other people were in the room? A Yes, sir. 

Q After-- did you notice, at this time, whether the 

other couches were all occupied? A Yes, sir; they were. 
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Q They were occupied? A There was two of them opcupled. 

Q Were all these couches in the room occupied? A Not 

sir. 

Q Which one was not occupied? A I think the one next to 

the first one was not occupied. 

Q Now, after the second act which you have stated you 

saw take place,wkat did the defendant do? A Why, he left the 

room shortly afterwards. 

Q And how long did you remain in the room? A About fiTe 

or ten minutes. 

q Did Fitzsimmons remain in the room with you? A He 

remained there after me. I left before he did. 

Q But, at all events, the defendant had left the room 

before you two did? A Yes, sir. 

Q Did you see where he went? A He walked out into the 

next room. 

Q Did you follow him? A I watched him, yes. 

Q Did you see where he went? A Yes, sir. 

Q Did you see him go in his room? A He walked into the 

next---

q (question repeated). A No, sir, I did not. 

Did you see him go into any room? A The next room, 

he watt into. 

Q Eh? A The next room. 
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Q Well, the next room was large room, and there were 

dressing rooms tkere? A Yes, sir. 

A, Did you see him go into a dressing room in that 

next room? A Yes, sir. 

Q Where was it you lost sigYt of the defendant? 

A Why, I took my eyes from him when he entered the next 

roam. I didn't watch him any longer. 

You didn't watch him any longer? A No, sir. 

Q And that is all that you did? A Yes, sir. 

Q And you didn't see him again, until he was arrested 

in his room? A Yes, sir. 

RE DIRECT MANINATION BY MR. ELY: 

MR. ELY: Walter Bennett. Bring in Walter Ben-

nett. 

MR. LE BABBIER: Oh, I have one more question 

to ask before you begin. 

MR. ELY: Well, then, keep Bennett outside 

for a minute. 

MR. LE BARBIER: Will your Honor permit me? 

Tust one more question? 

THE COURT: yes. 

BY MR. LE BARBIER: 

q Did you net state in the Police Court, in regard to 

the identification of the man: 
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"Q What is it that aids you particularly in remembering 

that it was Galbert that was in the room that you speak of? 

A The different personality of the man, the baldness of his 

head mostly." 

Did you not say that? A Yes, sir. And there are s number 

of other marks on him. 

Q Did you say that? A yes, sir. 

ft 'IQ The main remarkable feature about him? A yes, sir.". 

Did you say that? A yes, sir; that's right. 

BY MR. ELY: 

cl Well, what, if any other marks of identity, did you 

notice? A Well, his personality, and he has got an impres-

sion on the back of his head. 

Q What do you mean by an impression? A Why, a mark. 

Q A mark on the back of his head? A Yes, sir. 

BY MR. LE BARBIER: 

Q And you have been sitting in the back of the Court 

room? A Yes, sir, and I was sitting back of him that night, 

too. 

MR. ELY: Never mind. Don't pay any attention 

to those interruptions. Walter Bennett. 

(The District Attorney called for Walter 

Bennett, and a man approaches the bar, and stands 
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at the rail). 

BY MR. If#LY:-

4, IS that the individual-- A That is the man, yeSe 

Q That you describe as Walter Bennett? A Yes, sir. 

Q The person whom you saw in the northwest cooling room? 

A Yea sir. 

On the morning of the 22nd of February, 1903? A Yee' 

sir; that's the man. 

Q At the Ariston baths in the county of New York? 

A yes, sir; that is the man. 

Q With whom you have testified this defendant performed 

certain acts that you have described? A Yes, sir; that ie 

the man. 

THE COURT: What acts do you refer to, Mr. 

District Attorney? 

BY MR. ELY: 

Q The two acts of sodomy, one being the insertion Of 

the penis of the defendant into the anus of the person named 

Walter Bennett, now at the bar; and the second act being 

the tv1,4,1q of the penis of the said Walter Bennett, now at 

the bar in a state of erection, into his mouth, his, the 

said Galbertls, mouth? A Yes, sir. 
the 

Q And performing certain motions withAsaid penis of said 

Bennett? A Yes, sir. 



Q In the mouth of the said defendant? A Yes, sir. 

Q And in what state of dress or undress was this per-

son who has just been here at the bar, Walter Bennett, at 

the time that the defendant performed those acts with him? 

A He had a sheet-'- he was naked with the exception of a 

sheet, up about his shoulders. 

Q Now, some questions have been asked you-relative to 

the number of persons that were in the bath, on the evening 

of the-- on the morning of the 22nd of February, 1903, at 

the time of the raid, and your atten ion has been directed to 

testimony given at a proceeding-- upon the preceding trial, 

where you said that there were from 75 to 100, and you have 

here testified that there were 78 who were arrested at that 

time. How do you happen to know the  number 78? So that you 

can testify to it now? A Why, I have subsequently learned 

that there were 78- there. 

Q At my direct request? A Yes, sir. 

Q Now, your attention has been directed to certain 

testimony that you gave at the Police Court, with reference 

to the identification of this defendant: 

q. 

01 Q, 

night. 

Did you recognize this defendant? A Yes, sir. 

This defendant, George Galbert? A Yes, sir. 

Have you seen him before? A Not previous to that 

132 
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"Q Did you see him on that 'night? A Yes, sir. 

"Q About what time? A About 1:30. 

"Q Where-- was this question asked you-- "where?" 

And did you make this reply "A In the westerly room of the 

births, toward Broadway"? A Yes, sir, I did. 

Q. Had you seen the defendant prior to that? A Yea, sir, 

Q On that same evening? A Yes, sir. 

Q Now you say this northWesterly room, in which these 

acts that you have testified to, as taking place between 

this defendant and this man Bennett, was lighted from a re—

flected light from the adjoining room, the westerly room? 

, A Yes, sir. 

Q And that shone in on these couches that were 

in front of the space? A Yes, sir. 

Q Between the two rooms? A Yes, sir. 

Q And the depth of that room was about, as you estimate, 

twenty feet, and in its width about /6 feet? A Yes, sir. 

Q Its width about 15 feet? A yes, sir, about that. 

filt gated 

Q And this room, of course, is the extreme northwest—

erly room that we are speaking of now? A Yes, sir. 

Q Now, the light was shed in o# these couches from this 

westerly room? A Yes, sir. 

Q And wild, if anything, I ask you again, what light, 

individual light was there in this extreme norLhwesterly room? 
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A There .was absolutely none. 

Q yes. And did you look over towards the extreme wester-

ly wall? A Yes, sir. 

Q And was it light at the extreme westerly wall? A Nol 

sir. 

Q What was it? A It was quite dark. 

Q Are you sure that this is the person, that this defewe 

&int is the person who performed the acts that you have do-. 

scribed, namely, the acts of sodomy, one through the anus 

and one on the genital organ of Bennett, on the 22nd day Of 

February, 1903, at about 1:30 in the morning? A I am positive 

that that is the man. 

MR. TR BARBIER: I object to that as incompetent, -

and as calling for the conclusion of the witness 

as to a matter which is the issue in this case for 

the jury. 

THE COURT: I sustain the objection, as to the 

form of the question. 

MR. LE BARBIER: And I move that the question' 

and answer be stricken out. 

THE CURT: strike out the answer. 

MR. LE BARBIER: Yes. You strike out the an-

swer? 

THE COURT: Yes. 



BY MR. EIX: 

Q pave you any doubt that the person at the bar is 

person whom you have desribed as performing the two acts 

the 

of 

sodomy heretofore testified to by you, on the person of Wal-

ter Bennett, on the morning of the 22nd day of February, 1903, 

at the sane place? 

MR. LE BARBIER: Objected to. 

THE COURT: I sustain the objection, Mr. 

District Attorney, you are drawing, in your ques-

tion, a conclusion of law. You may ask the witness 

if he has any doubt, in his own mind, that this 

man, the defendant at the bar, is the man who 

did so and so without characterizing it in the 

language of the law. 

MR. ELY: yes, sir, I know. That is true. 

BY MR. ELY: 

Q Now, are you certain that the defendant at the bar 

is the person whom youlWe described as performing certain 

acts, heretofore described by you? 

THE COURT: No, no. Ask him the plain ques-

tion: Is he certain or has he any doubt in his 

mind that the defendant is the man who he saw in-

sert his penis into the anus of the other man? 



That lit -What he has testified to. 

BY MR. =I 

Q Are you certain that the defendant at the bar is the 

person Who you saw insert his penis into the anus of Walter 

Bennett, and also took--

THE COURT: No, that will do. I am positive 

that this is the man. 

MR. LE BARBIER: Objected to, as incompetent, 

and as calling for a conclusion. 

TEE COURT: I overrule the objection. 

MR. 17, BARBIER: Exception. 

N ORMAN J. FITZSIMMONS,awitness called on 

behalf of the People, being duly sworn, testified as fol-

lows: 

DIRECT EXAMINATION BY MR. ELY: 

Q You are an officer connected with the Municipal Police 

Force of the City of New York, and were so connected on the 

21st day of February, 1903? A Yes, sir, I was. 

Q For how long a time prior? A With Inspector Walsh? 

what? A with Inspector Walsh, from the 16th of 

January, 

Q Now, you are still an officer connected with the Muni,. 

oipal Police Force? A Yes, sir. 
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(1 On the 21st-- on the evening of the 21st day of 

pebruary, 1903, did you go anywhere? A Yes, sir. 

Q Where did you go? A To the premises 1730 Broadway. 

Q What are the premises 1730 Broadway-- hat is in 

County of New York? A Yes, sir. 

(4, What are the premises 1730 Broadway? A A Turkish and 

Russian bath, known as the Ariston Baths. 

Q Known as the Ariston Baths? A Yes, sir. 

Q About what hour did you go there, on that day or 

evening? A About nine thirty P. M. 

Q And when you arrived, did you see anybody there that 

you knew/ A I seen--

MR. LE BARBIER: , Objected to as incompetent. 

THE COURT: Objection overruled. 

MR. LE BARBIER: Exception. 

A I seen Officer pholan but not immediately after 

entering the bath. 

Q Well, just say what you did when you first got therel, 

Fitzsimmons, please? A Well, I paid a dollar and was assigned 

to a room, and undressed and was supplied with a sheet, and 

took a bath. 

q yes. And then you say that you saw Officer Phelan? 

A Yts, sir. 

Q There? A Yes, sir. 

the 
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Q - And -Who else, if- nybody, did you see wham you knew, 

prior to going there on the 21st day of February, 1903, on 

that evening, to the Ariston baths? A I seen officer Hib-

bard MoCutcheon, Connolly, Ward and Phelan; also Abbott. 

Q, Well, now, Inshow you this parer People's Exhibit 1 

for identification, ard ask you if you know what that is? 

A Well, it is a diagram of the bath. 

Q, I ask you if you know whether--- if you know who made 

that diagram? A I believe officer Hibbard made that. 

Q Did you make that officer? A No, sir, I did not. 

Well, I ask you if, after an examination of that 

diagram, and from your knowledge of the premises at 55th 

street, tle northwest corner of Broadway, the Ariston baths 

whether you know whether or not hat is substantially a con-

rect diagram of the Ariston bath establishment, in so far as 

the location of the rooms is concerned? A Yes, sir. That 

is on the northeast corner, not the northwest. 

Q Well, the northeast corner? A Yes, sir. 

MR. ELY: Now, I offer that in evidence, if 

your Honor please, simply for the purpose of showing. 

the rela.ive location of the rooms at the bath 

establishment in question, and not as showing the 

dimensions of the various rooms there. 

BY MR. TAR BARBIER: 

(4, This is not made to any scale; is it? 
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R. ELY: No; I don't claim that it is made 

on any scale at all, but I only c]alm that it is a 

rough sketch of the premises, which shows the loca-

tion of the various rooms in the Ariston Bath estab-

lishment. 

MR. LE BARBIER: Well, I submit--

THE COURT: Well, it may be used merely for 

the convenience of reference. 

MR. ELY: yes, sir; that is all. 

MR. LE BARBIER: yes, sir. But it is erroneous 

in some respects. Those rooms are substantially 

shown here, and I think, for that purpose, and for 

that purpose only, as showing the location, subSte404 

tially, I do net know that I will object to it. 

MR. ELY: And that is all I offer it for. 

THE COURT: I do not see how it can prejudice 

your client. Tt is simply an aid to the jury. 

MR. LE BARBIER: Then I make no objection to 

that. 

(It is admitted in evidence and marked Peop1010 

Exhibit 1 in evidence.) 

MR. ELY: That is 55th street and that is Broad-

way (indioatidg), gentlemen of the jury. You may 

look at this exhibit. 
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BY MR. ELY: 

Ci 'Not mar'kw,Broadwayu on that diagram, where it is? 

A yes, sir. 

Q Now, Fitzsimmons, did you see this defendant on the 

night of the 21st day of, or the morning of the 22nd day of 

Februsxy, 1903? A The morning of the 22nd of February, 

1903, I seen him. 

Q 7/here did you see him Fitzsimmons? 'Whereabouts, first, 

and in what premises, if any? A In the premises 1730 Broadway. 

Q Known as what? A As the Ariston baths. 

Q That is, in the county of New York? A Yes, sir, 

Q And where was this defendant when you saw him? A I 

seen him first in the northwesterly room of this bath. 

Now on this-- my question is, with respect to that 

diagram, Peoplets Exhibit 1, mark the room in which you say 

that you saw he defendant, Galbert, on the morning of the 

22nd day of February, 1903, in the Ariston Bath establishment 

in the county of New York, at the northeast corner of 55th 

street and Broadway? A I will. 

Q How have you marked it? With a D? A With a "D". 

Q Who, if anybody was with you when you first saw the 

defendant, in the northwest room, in the premises known as the 

Ariston baths, located, as I have stated, on the morning of 

the 22nd day of February, 1903? A officer Phelan. 
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How were you and officer Phelan attired? A Naked, ex-

cept for a sheet about us. 

Q And did you observe how the defendant, Galbert, was 

attired? A Naked, with theexception of a sheet about his per-

son. 

q Who, if anybody, went into the room, this extreme 

northwest room of the Turkish bath establishment, at the hour 

that you saw this defendant there? A Officer Phelan. 

Q And what did you and Phelan do when you went in there'll 

A Suet stood there, towards the southerly wall of the room. 

Q And what, if anything was there in the room that you 

observed? A Four cooling couches. 

Q And who, if anybody, did you know, or have you sub-

sequently learned was, on any of the cooling couches? A A, 

man that I have subsequently learned was Walter Bennett. 

MR. ELY: Walter Bennett. Please bring him 

in. 

Q How was this person whom you have stated you saw 

or a cooling couch in this northwesterly room, onthe morning 

in question, as you have stated, attired? A Naked, with the 

exception of a sheet about his person. 

Q And how was the couch-- there is an aperture or an 

open space, between this extreme northwesterly room and the 

westerly room adjoining; is there not? A Yes, sir; a large 
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doorway. 

Q And is there any door there? A No, sir. 

Q And hoe, was the couch upon which you state that you 

saw Walter Bennett, naked, except for a sheet, situated, with 

respect to this open space connecting Nick the extreme north-

westerly room with the westerly room of those premises? A 

They, were running east and west, these couches were, and the 

foot of the couch was at the-- towards the entrance of the 

room. 

(Pursuant to the call of the District Attorney 

for Walter Bennett., a man approaches the bar 

and stands there). 

BY MR. ELY: S\ 

4, Is this the man that you refer to as the Walter Ben-

nett that you saw lying on a cooling couch in the ext rem 

northwesterly room, on the morning of the 22nd of February, 

1903, in the Ariston Baths, atvthe northeast corner of Broad-

way and 55th street, naked, with the exception of a sheet? 

A Yes, sir. 

Q Now you say that these couches were siLuated easterly 

and westerly/ A Yes, sir. 

Q With the foot-- A Towards tie entrance of the door. 

Q Towards the entrance-- A Of the room. 

Q, And how many couches do you say were in that room? 
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A PoUr4 

And how were the couches placed? A Close together. . 

Q All together? A Yes, sir. 

Q And on what couch did this man Bennett, Who has juat 

been here at the bar lie, or was he on, on the occasion 

that you have said you saw him lying there? A He was on 

the couch at the entrance to the room, towards the southerly 

wall. 

Q And you and Phelan were standing at the southerly 

Side of this extreme northwesterly room? A Yes, sir. 

Q And how were you facing? A Facing towards the north 

of the roam. 

Q And how was this man--

MR. LE BARBIER: Now, pardon me. I object to 

any leading questions. 

MR. ELY: Ts that a leading question, how are 

you facing? 

MR. 1-.7 BARBIER: yes. You are bringing it 

out by asking, 'Tow was this and how was that. 

THE COURT: Oh, I think the District Attorney 

is within his rights, so far. Proceed, Mr. District 

Attorney. 

BY MR. ELY: 

Q Did you see how this man Bennett was facing? A Toward* 

tis• 
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Q And in -which direction would that be? A Towards the 

south. 

Q And how was he situated on the couch? A Reclining 

on the couch. 

Lying on the couch? A Yes, sir. 

And when did you first observe the defendant? 

Where was he? A Standing against the southerly wall of the 

room. 

Q Yes. Nearer to the door or further from--- I mean 

near to the space connecting the extreme northwesterly 

root and the westerly room, or further from that space than 

you were? A Further from the door than where officer Phelan 

and I were standing. 

Q What did you notice the defendant do? A He walked 

over to the couch that the man Walter Bennett was lying on. 

Q, The person that has, just been identified here, at 

the rail, by you, as Bennett? A Yes, sir. And placed his 

penis in the anus of the man walter Bennett, and kept it 

there for a very short time. 

Now, did you notice the state of the defendant's 

genital organ or penis, at the time that, as you say, he 

placed it in the anus of the man Walter Bennett? A Yes, sir. 

(4, In what state Was it? A In a state of erection. 

Q, And what, if anything, did he do to Bohnett other 
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than that act? A Oh, he laid down, after he withdrew his 

Penis from--

well, after he withdrew his penis, did you notice the 

P 
Penis of the defendant? A Yes, sir. 

q After he withdrew his penis from the anus of Bennett) 

did you notice the defendant's penis? A Yes, sir. 

Q And in what condition was the penis of the defendants 

after he had withdrawn it from the anus of Bennett? A In a 

state of collapse. 

MR. TR BARBIER: This is objected to, as incom 

petent. 

THE COURT: Objection overruled. 

MR. LE BARBIER: Exception. 

BY MR. ELY: 

Q And then what next did you observe the defendant do, 

after he had done the act that you have just described? A Laid 

down on one of the couches, alongside of Bennett, and embraced 

him. 

Q Well, what do you mean by that? A Put his arms around 

him. They were there for a very short time, and the defendant • 

Placed his mouth over the penis of the man Bennett. 

Q Well, did you notice the penis of Bennett before the 

'defendant had placed his mouth over it? A Yes, sir. 

Q And in what condition was Bennett's penis at that 
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time? 'A in a state of erection. 

(4, And what did ".he defendant do, aftr he had placed 

his 'mouth over the penis of the man Bennett? 

A Made motions, backward and forward, with his head. 

391 
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9, And What did' he do after that? What did he, the 

defendant, do after he had. made the motions with his head, 

back and forth, over the penis of the man Bennett? A Oh, he 

laid back on the couch. 

Q And he topic it out, didn't he? A He withdrew his 

head from the penis of Bennett. 

Q And did you notice the penis of Bennett, after the 

defendant had taken it out of his mouth? A Yes, sir. 

Q In what condition was it? A In a state of collapse.,• 

9, What happened after that? A He laid back on the 

couch. • 

9, who is "he"? A The defendant at the bar. 

Q. He laid back on the couch? A Yes, sir. 

Q What couch? A The couch that .this act was committed 

on. 

And who else was there? -Pennett. 

And then what happened after that? A The defendant. -

laid there a short time, and then got up and left the room. 

Q And then what did you do? A I remained in the room. 

Q Now, Fitzsimmons, how is this room, the northwest room 

of the turkish bath establishment, situated, as you have 

described, in New York, lighted? A It was dark, except for 

the light that shone in from the adjoining room, through the 

doorway. The adjoining room was a brilliantly lighted room. 
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q Well then I will ask you the specific quettion. Was 

this extreme northwesterly room lighted by its own light, from 

any light in the room that was lighted'? A No, sir. 

0, Then all the light that came into the room came from 

the adjoining room, which, as you say, was brilliantly. 

lighted? A Yes, sir. 

Q And, otherwise -- how far in did that light shine 

brightly 9 A Oh, it shone in every part of the room. You 

could readily distinguish anything in any portion or part 

of the room. 

Q And you saw the defendant? A Yes, sir. 

(.1 And you are sure that that defendant is the man who, 

you say, introduced his penis in the anus of Walter 71ennett? 

A Yes sir. 

MR. LeBARBI-7,k: Objected to, as incompetent, 

and as calling for a conclusion as to a subject 

matter in issue here before the jury. 

TER nOURT: Objection overruled. 

MR. LeBARBT7R: Exception. 

BY MR, ELY: 

Q And you are sure that this is the defendant who per-

formed that further act with the witness Bennett, namely, to 

take the penis of the said Bennett into his mouth, perform cer6, 

tam n motions with his head, and eventually take it out of his 
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mouth? A' Yee, sir. 

MR. LeBARDIER: Objected to, as incompetent, 

and as calling for a conclusion as to the subject 

matter before the jury. 

THE COURT: Objection overruled. 

MR. LeBARBIER: Exception-. 

BY MR. ELY: 

q Now, Fitzsimmons, after, as you. say, these acts had 

occurred, the defendant left this northwesterly room? 

A Yes, sir. 

Q And what became of you and Phelan'? A Well, Phelan 

followed him directly into the room, into the next room. I walio.: 

ad in as far as the threshold of the door, and then came back* 

Q When you say you came back, what do you mean by came 

back? A Into that room; remained in that room. 

Well, what room was that? A The northwesterly room, 

And how long did you remain in the extreme northAester. 

ly room, as you say, after the defendant had left -- after you 

had walked to the threshold, and seen the defendant go out? 

A Oh, a very short time. 

Yes. And about what hour was it, Fitzsimmons', that 

these acts that you have described took place, as near as you 

can say'? A I should say about 1:30 A. 

0 You went through-- well what happened after these acts 
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had. been performed, e.bou, 1:45, if anything? A About 1:45, 

Inspector Walsh came, with a squad of officers, and raided 

the place. The men Imre all — 

BY TER COURT': 

One moment. What do you mean by raided, Witness? 

A Well entered the place and placed everybody in the place 

under arrest. 

BY MR. ELY: 

Yes; entered the place and placed everybody in the 

place under arrest? A Yes, sir. 

Q, And at any time after you saw this defendant in the 

extreme. northwesterly room of the Ariston Baths, situated Ei0 

you have described, did you see him again, on the morning of 

the 22nd of February, 1903? A With Inspector Walsh and Of-

ficer Phelan, I found him in his room. 

Q Do you know where his room is , or was9 A His room it 

situated about five feet or less from that room, from the 

northwesterly room, on the south side of the wall of the connect 

ing rooms. 

Q Yes; in the westerly room, then? A Yes, sir. 

0. And there is where you and Inspector Walsh and Phelan 

found him? A Yes sir. 

And wha t happened whe n you found him? A Why, vie 

knocked at his door, and the door was opened and Officer Phelan  
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9 The doer was open? 

MR. ELY: He said the door was opened. 

(Answer continued) And Officer Pheland and I said to 

151 

Inspector Walsh, "VTe want that man." 

BY THE COURT: 

(1 In the presence of the defendant? A Yes sir; in 

the presence of the defendant. 

BY NB. ELY: 

Q And how was the defendant attired, when you saw him? 

A I believe he had his underwear on. 

q And, after that A He may have had his shirt 

his outside shirt. I don't recollect very well. 

Q And, after that, you took him out? A Yes, sir; 

took him out, and placed him in a room where the other inmates: 

of the baths were. 

Q, Now just, on this diagram, for the purpose of eñ.. 

lightening the jury, mark with a large X, in blue pencil, 

the room in Which you say the defendant in, and planed him un40, 

arrest in, after finding him in the westerly room of the 

Ariston Baths, adjoining the extreme northwesterly room thdt 

we have been discussing? A This is it (the witness mks). 

Q And that is the room where all the various people 

were corralled? A yes, sir. 

Q Or placed? A Yes, sir. 
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Were you present at the Police Court when this defendant 

was arraigned? A I 

Q I do not mean the Police Court. IT mean the station 

house. When this defendant was arraigned? A Not at the 

station house, I wasn't, 

(1 You didn't hear his pedigree taken'? 

A NO  sir. 

And the name he gave? A No, sir. 

CROSS RXAMINATION BY R. LeBARBIER: 

0, Were the people in the northwest room -- question 

withdrawn. What were the people in the northwest room doing:, 

when you and Offer Phelan entered there9 A Some were lying 

down and same were standing up and walking around. 

(1 Yes. Did any of them walk out, through this space, in#, 

to the other room9 A They were continually going out and cOns. 

ing in. 

q And others, from the outside, Inere entering the room/ 

A Yes, sir. 

Q So that there was virtually a procession, going in and 

out? 

MR. 'ELY: I object to the characterization. 

A Oh, not a procession. 
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' BY MR. LeBARBIRR:' 

Q, Well there was a constant current of people, back.» 

ward and forward, in and out of the room? A Yes, eir. There 

were patrons of the bath going in and out all the time; yes. 

And these acts that you have stated took place while 

these people were walking in and out? A Yes, sir. 

Q, Now *hat were you doing just at that moment? A Stardt...-

ing there. 

Q With Phelan? A With Phelan, yes. 

Q. Watching Bennett  A And Galbert, also. 

Q Both facing you? A What do you mean? Both faclOg 

Q Well, was Galbert facing you? A He was facing Ben*, 

nett. Bennett was facing me. 

Did Galbert, in your hearing, do you know, say any-. 

thing to Bennett? A ,‘To, sir. 

Q Did Bennett say anything to (Albert? A No; I donit 

b elleve any conversation passed between them at all. 

Q Well, were they in the room Ahen you entered? 

A Yes, sir. 

Q. And (-Albert was standing agp,inst the wall, or at the. 

wall? A Yes, sir. 

Q, At the s outh erly wa 11 A Yes, s ir 

Q With a sheet on? A Yes, sir; and with his be6k 

tomarde the wall. 
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Q And did he walk over, With the sheet? A Yes, sir. 

.Q And did he place the sheet over Bennett, in arty way? 

A. No, sir; I believe the sheet fell to the floor. 

Q. You believe the sheet fell to the floor? A Yes, sir. 

Q Do you know whether it did or not? A Yes, sir; I will 

state so, that it did. 

Q And then he was naked? A Yes, sir; thoroughly 

naked. 

Q Well, when he went over to Bennett, and took hold of 

Bennett, how close were you to (Talbert, the defendant? 

A I was alongside of Officer Phelan. 

Q How close were you to the defendant? A About two 

feet, or more. 

Q About two feet? A Yes, sir, or more, probably, 

Q, What did ("Talbert do? Did he just then insert his 

penis? A Oh no. He took hold of the leg of the man Bennett, 

and raised 

Q Well, did he raise it high at all? 1. Ouite high, 

q Well, how high" A Well I should judge eight or nine 

inches. I had no means of measuring it. 

q No. But that is your best judgment? 

A yes, sir. 

Q And then he inserted his penis into the anus of Ben 

nett" A yes, sir. 



ct YOU continued to -watch the Whole act? A Yea, air.- 

Q. And then the other act took place? A yes, sir. 

.g With all these people there in that room? 

A yes, sir. 

4 And were the other couches fill, at the time; do you 

know, A I believe they were. 

Were you watching them? A No, sir. 

Which one) after this alleged act, went out first? 

A Officer Phelan, 

Did he go out before Galbertc j After him- I won't: 

say after him. They probably went out of the doorway to-, 

.gether. The Ocor is a wide door. 

Well, that is *hat I want to get at. Phelan left . 

with the defendant'2 A Yes, sir. 

Q Didn't stay behind at all? Look at me and not at the 

District Attorney? 

MR. ELY: I object, if your -honor please. 

He is continually lecturing the witness in this way,: 

TPF COURT: Yes. 

BY MR. LeBABBIER: 

iTe didn't stay behind at all? ,A No, sir. 

Q Did they walk out side by side? A yes, sir. I can't 

say about side by side. 

Q, You are positive about that  /, Yes, sir, I am posie, 

tive about that. 
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Q You recollect it now just as well as you did on the 

,night of the occurrence!r 

MR. RIX: 

That question. 

THE COURT: Oh, he may answer. 

A I recollect very well. 

BY IrJR. LeBARBIER: 

Q Yes. Now, Officer Fitzsimmons, how long did Bennett 

remain in the room, after Galbert left, with Phelan? A A 

short time. 

Did you TeMain In..while..he. was there? A For a short 

time. 

object, sir. It is immaterial. 

Q Did you leave before lennett did? A I left the room 

before -Rennett, and remained in the next room. 

Q. Did you go out there for any purpose? A To the next 

room'? 

Yes. A To wait until Bennett come out 

cl The next room was this brilliantly lighted room 

A Yes, sir. 

Q Didn't you go out there for the purpose of iden-

tification? A Well, of waiting for Bennett. 

(Question repeated) A rot of this defendant. 

Sure about that? A I am sure about that. At that 

time, I. am speaking of, after the defendant left the room. 
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Yeel after the defendant left. the room? A 'Yell, sir. 

Now how long was it that you followed, after Phelan 

left the room? A A very short time. 

Q Well how long? A I don't know. I had no means of 

telling the time. 

Q, can you state what the time was? A Very short 

time. 

Q can you state What that very short time is? 

A No, sir. 

Q. Did you not testify, in the case of the People against 

Bennett, as follows: "Q, 'Then you followed Officer Phelan, ten 

minutes after? A About that time."? A yes, sir; 

testified to that. 

Q And thenwhat do you mean by testifying now, before 

this Court and jury, that you can't place any time, and 

don't know any time'? 

R. TUN': Objected to, what he means by doing 

that. TTe may have forgotten. 

TNE COURT: The witness may answer. 

A Well, I probably judged it at about ten minutes. 

BY Tai. LeBARRIP,R: 

0 Then why didn't you say so, a few minutes ago, when 

I asked you positively for the time'? A Well, I halm for* 

'gotten the time since. 

Now I read you this question: ftfl Did Bennett or 

4 



12 
158 

Galbert at any time leave that room') A Galbert did. q 

bert did? A Yes. 0 Before or after Phelan left? A 

couldn't say, sir"? 

MR. ELY: Now read some more. 

BY RR. LeBARMER: 

0 Now, is that true 9 That's true. 

Q Then what you said here, a moment ago -- I will with.. 

draw,,that question. Don't you know' P I was not paying 

any particular attention". Is that true 9 A Yes, sir, 

that's true. I have recollected since, though. 

Q Oh, you have recollected it since? Yes, sir. 

Q, Was it some effort on your part to recollect it? 

A No, sir. 

Q Now in regard to the open space-way from the big room 

to the little room, that is to the northwesterly room, the 

cooling off room, are you able -- did you observe the space WAY 

there? A Yes, sir. 

Q Particularly') A No, sir, not particularly. I remember 

It well. 

You remember it well'' Yes, sir. 

And will you state what that space-way was? 

RR. PLY: What do you mean? 

BY '4.R. LePARBIY,R: 

That is, the entrance or passage-way into the north* 
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Westerly room, which was the cooling off room? A What do 

you mean by the space-way? 

Q The doot way? A You mean the width or the height 

of it? 

The width? A About eight feet. 

Q And was it the length of the room? A No, no. 

Q It was not fifteen feet open, then; was it? A I 

don't think so. 

Q Did you observe any portiers there' A Yes, sir. 

Q What was their condition at this time, when you went: 

Into that room? A Drawn aside. 

q Up against either side of the wall') Yes, sir, of 

the entrance. 

cl Then the northwesterly room was lighted up from 

the adjoining room? A Yes, sir. 

Q What was the condition of the light in the room adjoin  

ing that northwesterly room? Brilliant or otherwise? 

A very brilliant. 

Q With no light in the northwesterly room" A No light 

In the northwesterly room. 

(I Was it lighted from any source, that northwesterly 

room? A Yes, sir; from the adjoinincr, room. 

Did the light from the adjoining room steam in full. 

there, through that open space? A Yes, sir. 

(I Did you see any baJd men there, that night? A I di t 
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• take any Pat'tiouiar• notice of thet. I believe there. was. 

Q You don't know; eh? '1A. will say there was. 

• 0, There were'? A Yesl-sir. 

Q Any bald men, with moustaches, there, that night? 

A T don't remember. 

Q, You merely can't say, can you'? A I can't say. 

o You can't say? A No, sir. 

Now was it dark in that northwesterly room? 

A No, sir. 

04, Now you say you went out of the room to .wait for 

Bennett, you .went out of the northwesterly room? 

A I went out of that room before Ilennett. 

Q Was that the only purpose you went out there for? 

MR. TITX: Oh, I object to that, as immaterial. 

A What purpose. 

BY MR. LeBARBDT: 

is that the only purpose for which you went out 

into that other room, which was brilliantly lighted? 

A Yes, sir; to it for him. 

Q And to identify him? A Yos, sir. 

q But you had identified him 9 Tliat is very true. 

But so that I might be able to state that 1 positively iden-

tified him. 

q Then you went out into the big room, in order to be 

more positive as to identification? A Yes, sir; where it was 
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lit. 

cl Brilliantly lit? A Yes, sir. 

Q But Galbert had gone out of this room, before you 

had gone out? A Yes, sir. 

And you had not seen him in the brilliantly lighted 

room? A Oh, yes. 

In the brilliantly lighted room? A Oh yes. 

Q And did you go out there, also, for the purpose of 

more perfectly identifying Galbert? A Yes, sir. 

Q So that we have it as a fact, that, after you saw these 

men in that northwesterly room, for the purpose of better iden-

tification, you went out into the brilliantly lighted room? 

A I didn't go out into the room. I went as far as the three" • 

hold, or entrance. 

Q. And looked into the room? A Yes, sir. 

Q Now I read you this question, in the Police Court: 

N Did you look at the defendant carefully? A I remained. 

in that room, until the defendant, and, also, this Walter 

Bennett left the roorri, and went into a brilliantly lighted 

room, for the purpose of better identification." Now did 

you go into the room'? A No, sir; not into the room. 

Q Then that is not true, What you stated 'in the Police 

Court? A No; not the way it is worded. 

No, not the way it is worded? A No, sir. 
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LeBARBIER: I thought you said, a moment 

ago, Mr. Ely, that I was quoting from PitzeimmoneLS 

testimony, when I was asking Mr. Phelan questions 

about his testimony? 

MR. ELY: You were. 

MR, LeRARBIM: Well, then, I may have been in 

error. 

BY MR. LeBARBIER: 

Q Now, on page 9 did you give this testimony in the 

Police Court, speaking of the -- did you state this in the; 

Police floUrt: "The rooms we re curtained off, and a number 

of inches from the top and side and bottom allowed plenty of 

light to come in"? A I did. 

Now what did you mean by from the top and bottom and. 

side, when you said, a moment ago that the light came in a 

stream or flood through that open spaceway9 A There was 

pole at the top of this doorway that held the portiers, and 

the light came in above, below and under it, and between the 

portiers. 

Q But the portiers were open, you say? A Mast positite 

13r. 

Q And drawn to the wall? A Drawn to the wall, to 

one side. 

N This was the vapor room? A No, sir; the.." 
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ELY: I object to this. 

THE COURT: No. I cannot permit this reading 

from the Police Court testimony, or from what you 

state is testimony. 

examination. 

MR. ELY: 

mony, and not 

That is not, properly, cross 

Yes, sir; and it is Phelan's testi.' 

Pitzsimmons's testimony at all. 

MR. LeBARBIFE: Then I was right as to Phelan,: 

after all. 

MR. Ji,J;Y: No. Before, you quoted from.Fitz.. 

simmons, and you are doing so again, reading the 

same testimony, as when you examined Phelan. 

BY MR. LeBARBIER: 

Q New, when the arrests were made there what becane of 

the men? 

MR. ELY: I object. What men, sir? It is 

too indefinite. 

BY NE. LeBARBIJC: 

What was done with the men? 

MR. ELY: Objected to as before. 

TIT COURT: It is very vague. 

MR. LeTiARBIIC: Then I will put it so that 

my friend will not object. 

BY R.?I  LeBARB I : 

At the time the raid was made, the men who were arrest', 
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'Odl- de you knew where they were put? A Everybody Was 

corralled into a large room. 

Q One roam or two rooms? A Well there was a room 

adjoining. Some of. them were in there. There was quite a 

large crowd. We couldn't get them all into one room. 

Q, Well how large a crowd 9 A Oh, I should judge about 

75. 

Q. Tere they dressed or undressed? A SOMB were dressed, 

and some were naked. 

And some were allowed, then, to go and get dressed? 

A. Yes, sir. 

Q, Well, at the time of the arrest, ARS the defendant in 

this crowt that .was corralled in those rooms?. p, No, sir. 

Q You subsequently went to his room? A. We subsequently • • 

made a thorough. search of the premises, and found the defendant -

1-n his room. 

Q You knocked at the door? A Yes, sir. 

Q, And did he anawer? A I believe he did. He opened it. 

Q Oh, he opened the door" ./‘ I believe he did; or 

else 

.„4 q Well what did you see" Just indicate" A I didn't 

knock at all. 

Q Well who knocked? A Well T. don't know whether it 

was Officer Phelan or Inspector Walsh_ 

Q Well was anything said to the defendant there? 

.„ 
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A Nothing more than Officer Pheland aid myself said, "We 

Want that man." 

Q And then the door was opened? A That was after 

the door was opened, after we had seen him. 

And then the defendant opened the door; didn't he? 

A Previous to the remark I am after making. 

Q Well, then, where was he identified? A In that room, 

first. 

q And you and Phelan were there together? A With 

Inspector Walsh. 

Q. And that is all that took place, then, in regard to 

what occurred in the defendant's room, at that time, or 

about his room? A As far as I can remember, yes. 

Q Well, that is your best memory on the subject; is 

it not? 

A yes, sir. 

MR. ELY: I object. He has said it was. 

RE-DIRECT EXAMINATION 7RY MR. ELY: 

Q. And, after that, he was taken to the parlor , vas he, 

the defendant? A Yes; sir. 

Q. And was reidentifind there; was he  A Yes, sir. 

Now, Fitzsimmons) you have been interrogated about 

when Bennett and Galbert left the room, and certain questions 

and answers have been read to you, with respect to certain 
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teatiMOny that you gave, in a proceeding in which the people 

were. preseouting Walter Bennett, and your attention was direct-

ed, to page 75, and you were interrogated on this testimony 

that I am about to read, Which you admitted you gave:- "Q Who 

went out of the room first? You or Officer Phelan? A If I 

remember rightly, Officer Phelan did. Q. Then you followed 

Officer Phelan in about ten minutes after that? A About 

that time. c Did either Bennett or Galbert leave that 

room? A Galbert did. Ci Before or after Phelan did? A I 

don't know. 0 Don't you know? A I wasn't paying any par-

ticular attention. Q Didn't you have your eyes on these two 

people all the time that you were in that room? A Yes, 

A Yes, sir, that's my testimony. 

0, Now was this question asked you: "Q And now you want 

to say you don't know whether Galbert left that room before 

Phelan, or not? A Well, I would say they both left the room • 

together, passed out. 

165, 

Now can't you say whether ,Galbert or 

Phelan left the room first? A They both left the room to-

gether. Q Side by side? A Yes, sir; it is a doorway, eight 

or nine feet wide. C And they were side by side when they 

left? A Yes, sir."? 

-MR. Le-RA.10'0:111: Objected to as incompetent, 

immaterial and irrelevant. 

THF COUHT: I think you are transgressing the 
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rule, Mr. Ely, in reading this testimony continuously 

in that form. 

MR. ELY: Well, perhaps the technical objection 

is correct. 

THE COURT: Well I know it is. 

MR. ELY: Pardon me. I did not refer to 

your Honor, as to the correctness of it, but to my 

learned friend. But, if your Honor please, it 

saves time, and is in contradiction of something 

that was brought out by counsel for the defendant. 

THE COURT: Well, then, you must draw the atten-

tion of the witness to the matter that you seek 

to contradict or correct. 

R. ELY: I thought that I did call his atterk-

tion to it, by calling his attention to the very 

testimony that had been given. 

BY MR. ELY: 

Q Well then bearing in mind the testimony that you were • 

interrogated about, with respect to the time that Galbert and 

Phelan left the room, which testimony was adduced on your 

cross examination, by the def en dant s counsel, was this question 

a sked you: And now you want to say that you don't know 

whether Galbert left that room before Phelan or not?" Was that 



question asked you? A Yea, 

Q And did you give this answer: "A Well, I would 

say that they both left the room together, passed out"? 

A yes, sir. 

q And was this question thenaskad-you : "Q Now can 

You say Whether Galbert or Phelan left the .room together?" 

Was that question asked you  A Yes, sir. 

And did you make this answer: "A They both left 

theroom together "? A Ye; sir. 

RICHARD WALSE, awitness called on behalf ,of 

the People, being duly sworn, testified as follows: 

DIRMOT EXAMINATION BY MR. ELY: 

Q What is your business, Mr. Walsh? A Acting Inspector 

of Police. 

Connect e. with the Municipal Police Force of the , 

City of New York') A I am. 

Q And were you so connected prior to and on the 21st day . 

of Pebruary, 19039 A I was. 

C And Where did you go, on the morning of the 22nd of 

February, say, about one o'clock or 1:45, or around there? 

Did you go anywhere, at that time? A I did. 

q And about What hour dAd you go somewherk Between 

the hours of one and two. 

•i 



Q , And Where did you go, Inspector? A TO the northwest—

northeast corner of 55th street and Broadway. 

Q What was there, Inspector? A The Ariston Bath 

establishment. 

Q A. turkish bath establishment? A Yes, sir. 

And did you go alone? A No, sir; I went with sev.,. 

eral officers. 

Q, You don't remember, of course, how many you had; do 

you? A Not exactly. 

Q, Well, about how many did you have? A Well, there 

were probably eight or ten of us, altogether. 

And did you find any officers in the Ariston Baths when 

you got there? A I did 

And do you remember about how many you found there? 

A yes, sir. There was Phelan, Fitzsimmons, Hibbard, Connelly, 

Ward and anotherofficer of the 22nd -- and Abbot -- I don't 

recollect the other officer's name from the 22nd. . He Is out.-

side now. 

MeCutcheen? A Yes, sir, McCutoheon. 

Q And what did you do, When you got to the Ariston Bathe 

MR. LeBARBIPM objected to, as incompetent and: 

Immaterial. 

TEE COURT: I overrule the objection. 

MR. LeBARBINR: Exception. 
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BY R. RIN't 

(4, Well, of cours Ariston Baths are in New York 

County? A Yes, sir. They are at the northeast corner of 5th 

Street and BroadwaY. 

Well, What did you do, when you went in the place? 

A Well, when I entered the place, I ordered the officers 

there to get 

MR. LeBARBIP: That is objected to, as imitator., 

ial. 

BY THF COURT: 

State what was done there, Inspector, in your presence? 

A Well I immediately closed the outel door, and then began 

to gather together the men that were pointed out as having 

committed acts of sodomy. 

BY MR. ELY: 

q Well, certain acts. Don't describe them'? A yes,oir4 

Well, certain acts. And placed them in the room on the left 

of the entrance, on the north side of the building. And 

after all the men were picked out by my officers -A. 

MR. LeBARMYli: I object to the words "picked 

out." 

TRF COURT: Objection sustained. 

THE WITNM1S: Well, were identified. 

MR. LeBARRIEli: T objeot to this testimony. 
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There is but one specific act before the jury, if 

your Honor please. I object. 

THE COURT: I understand, but there may be a 

question as to the identity of certain person's. 

THE WITNESS: Well, all of the men that were 

identified by my officers. 

MR. LeBARBIER: yowl object to that. 

THE COURT: Yes. That is a conclusion. Men 

that were pointed out or oelected. Leave out the 

word "identified", Captain. 

A (Answer continued) The men that were pointed out were 

placed in this room, and then we  made a search of all the 

premises, and we found, in one room on the southerly wall., 

door locked, and I knocked on that door, and there was a 

voice within that asked what we wanted, and I said we wanted - 

him to come out. After a few moments the door was opened. -I 

found a man in the room. 

BY MR. ELY: 

Who was the man that you found in the room? A The . 

defendant. 

q The defendant there (indicating the defendant)? • 

A Yes, sir. 

q well who, if anybody was with you, when you knocked at 

this door, in which you heard the voice? A Fitzsimmons and 

Phelan. They immediately identified this defendant. 
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- TEE COUFT: No. That will not do. 

NR. ELY: Oh no. Don't use the word "identi-

fied". 

NR. LeBARBIER: And I move that the word 

"identified" be stricken out. 

TER COUFW: Yes. . 

A (Answer continued) Well they said "This is one of the 

men that AO want." 

MR. LeBARBIER: That is objacted to. 

BT THF COURT: 

Q. Did they say that in the presence of the defendant? 

A Yes, sir, in the presence of the defendant. The door was 

open. He heard it. 

TRE COUFW: Objection overruled. 

MR. LeBARBIFR: Exception. 

BY R. ELY: 

Q. And then what happened? A We took him to this room, 

where we had placed several othermen, before that. 

This parlor? A This parlor, yes. 

To the right of the entrance? A To the left of the 

entrance, as we entered, if I remember right. 

0 There is the entrance (indicating). There is 55th 

Street? A Oh yes. Well this is the entrance and this 18 the 
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room we placed them. in (indicating). This parlor here-, there 

were men selected from that also, but the men that we really 

confined, until we took them away, were put in this room 

(indicating). 

They were put in here, and then in here, afterwards 

(indicating)? A Yes, sir. 

Q The parlor and the room to the left? A Yes, sir, 

. Q And is that all you know about this matter? Were 

you at the police station house, when this defendant was 

arraigned? A 1 was . 

Did you hear  at name he gave? A I did. I don't 

recall the name now; I don't recall the name. 

Galbert? A Yes, sir, Galber t. That is the name. 

MR. LeBARBIFh: Objected to as incompetent, 

immaterial and irrelevant. We are not standing 

on the name at all, your To nor. 

TRF COURT: Well, he says he simply heard the . 

defendant give that name. 

BY R. FLY: 

Q Well, do you know whether or not that is the defendant's • 

true name? 

. BAR:KYR Obj ected to. 

TIT COURT: Objection sustained. 

5 



28 

, -CROSS:XXAMINATION BY MR. ZeBARBIRR: 

(1, Did You find anybody else in arly other rooms? 

A I don't recall that I did. 

Q., Well, don't you know whether you did or not, InspectOr? 

A T did not, that I remember. 

Q Well then wily did you answer, a moment ago, that you. 

didn't know whether you did or not  A Well,. I don't know 

whether I understand you. Do you refer to the small rooms? 

Yes. A Well, that's the only room that was locked, 

Where the defendant was in. 

MR. RLY: The People rest. 

TIM COURT: The case is with you, Mr. LeBarbier. 

.406 



OPENING ADDRESS FOR THE DEFENSE 

of 

,CHARLES R. LeBARBIER, ESq. 

May it please the Court: 

And you, gentlemen of the jury: 

There is not much, at this moment, while I feel 

like telling you a whole lot of things, that I need • 

state. 

You all realize, just as much as anybody 

realizes, within the sound of my voice, what a horrible 

crime, what an infamous practice, what a to be severely 

punished charge, the defendant is up against; and I de) 

not propose, at this moment, to discuss the evidence 

before you gentlemen. 

The defendant is charged, as I say, with a 

monstrous crime. I can imagine, and I guess every one- • 

can imagine, no  more dirty or more low or more 

bestialthan this horrible crime with Mich we are 

charged. wow, there is no getting away from that at 411„. 

But, by the Eternal, gentlemen, notwithstanding, 

we are here charged with that fearful crime, thinking, 

possibly, that, through representations that we might 

• 

• 
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have Made there coUld have been some abandonment of-- this 

case, we are here to place ourselves  in the custody and 

. in the keeping of t Aelve fair minded, honest men; and 

that is what we are, also, now up against. 

If there ever was an infamous charge predicated 

against a man Init 

MR. ELY: Well, if your Honor please, this is 

not an opening. 

MR. LeBARBTER: rpha t is the charge alleged 

against the defendant. 

MR. ELY: Rut he do es not state what his evidence -

is at all. 

MR. LeRARBT7R: He is indicted for the crime 

of sodomy. An indictment is nothing more or less than an.. 

accusation. Every presumption of innocence in his 

favor goes with him, when you go into your room, to. -con-

sider this case. 

We were there, that night; and the only possible 

defense that a reputable man may have against such an 

infamous charge is the fact that he will take that stand 

there, and say to this rourt and to you t welve men, 

"I did not do it." 

And, not only that, but I will support him by . 
a 
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a galaxy of weighty, prominent, important business men 

of New York, on the question of character, and that will 

make his word go, and must be acceptable, as I think, 

to you tAelve gentlemen. 

Now, we were there, that night, for the first 

time. 

We will meet this case fairly and assume, for. 

the sake of the argument, that an act of sodoiny was done 

there, but we will prove it here mathematically to you 

twelve gentlemen's minds that it mas a physical impossi*.'; 

bility, on the testimony of the People, as they have, 

given it. yow we will meet their evidence, and that is 

the evidence that you go by. 

So that we interpose here the defense, gentlemen, • 

that we did not do this act; and that it is just as repre,.. 

hensible to us as it is to you; and we will bring 

here, as part of our defense, men who will take that 

stand and say, "This man could not have  done it, because ' 

we know his character." 

And then we will show the actual measurements, 

no slick, sharp piece of paper thrown in here, to go with 

such a fearful accusation as sodomy, but we will show you 

how physically impossible it is that any tAelve fair minded , 

in can believe these officers. 
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.ORREL A. PARKER awitness called on behalf of  

the defense, being duly sworn, testified as follows: 

DIRECT MXAMINAT10N Y R. LeBARBD1R: 

Mr. Parker, what is your profession? A I am a lawyer. 

Are you a draughtsman? A I am. 

Q. Have you visited the premises known as the Ariston 

Baths in the City of New York? A I did. 

Did you make a diagram of those premises? A I did. 

Do you know of your own knowledge I show you a 

paper, a diagram, .and ask you what it is? A The drawing 

which I made of the bath establishment. 

(1 Is it made to a scale? A It is drawn to the scale, 

accurately. 

MR. LeBARBIE: I offer it in evidence. 

MR. ELY:. Well, I object to it, on the ground, 

if your Nonor please, that it is not correct in. 

certain respects, to wit, the --

TT-TE rOURT: Ask the witness your questions, CO 

the voirdire. You may examine the witness on the 

voirdire, as to the correctness of the drawing. 

We will suspend here. 
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Gentlemen of the jury, you reMember my caution 

to you, last night, and you will consider the same 

as administered to you now. 

The Court will take a recess until tmenty 

minutes to three o'clock. 
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WEL A. PARTRR his direct examination being 

continued, testified as follows: 

MR. LeBARBIER: I offer this diagram in evi-

dence. 

MR ELY: If your Honor please, as far as the 

diagram goes, it seems to me, substantially correct, 

and I do not make any objection to it, except with 

respect to a number of a dressing room there, and 

that counsel says he will change. 'Ma t is No. 20, 

W. LeBarbier. 

(It I s admitted in evidence and marked 

Defendant's Exhibit 1.) 

MR, NIX: Of course, PT. LeBarbier , I do not 

admit that, on the night in question, these cur-

tains that you have got marked there extended across 

that aperture and I do not suppose you intend to 

show that they did. 

MR. Le BARTir-.6% No. 

MR. RIX: Only a place for curtains? 

MR. Le BAR3I MR : Yes. 



BY MR. TABARBDR1 

Q '111 you please look at Defendant's Exhibit 1 and 

state the measurements of the northwesterly room, the extreme 

northwesterly roam, as well as the space of admittance from the 

westerly room? A The extreme northwesterly room is exactly 

15 feet, 6 inches from the doors or place where the doors 

might be to the other wall. The extreme length is 15 feet 

6 inches. 

MR. ELY: I object to the answer, "Where the 

doors might bet" The door space, it is. 

THE WITNESS: That's right. By. 10 feet 6. 

B Y R. LeBARBIRR: 

Q Now what is the door space there'? A The space 

where the curtains hang? 

No, the space of entranoe? A The pnly place of en--

trance is a space which is exactly 3 feet 9 3A3 inches from 

jamb to .jamb. 

northwesterly room? A There is a row of dressing rooms on.. 

each side of that room, as well as the westerly room. 

MR. •TTX: I will admit that, that there are drool, 

ing rooms in both rooms, except that room No. 20 is 

not placed riRht. 

MR. Le:UR:BIM: Plano it Where you like. 

MR. TILY: It is there, gentlemen, instead of 
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there (indicating). 

MR. LeBARBIER: It is the second room, gentle-

men of the jury. 

MR. ELY: Yes; that is right. 

Cross examination: None. 

THE FOURTH .1.17ROR: What are the points of 

the compass there, Mr. District Attorney? 

MR. ELY: Xust let your witness put the points, 

of the nompass on this diagram, 

THE WITNESS: The street is marked there, 

Mr. Ely (indicating). 

MR. ELY: 1 know that, but the juror has just 

asked to have the points of the compass Tut there,. 

Just write"Broadway"here (indicating). 

THE WITNESS: It is there already, sir. _This. 

is west, this is east and this issouth and this is 

north (indicating). 

RE-DIRECT EXAMINATION 1-3Y UR, LeBARBIRR: 

A What is the scale of the diagram 9 A One quarter of 

an inch on this diagram represents one foot of the building, 

four feet to the inch. 

Q, Did you go into that extreme northwesterly room? 



Visited every room in the premises, including,—

Did you go into that room? A Yes, sir, I, did. 

(.1 Did you see the couches there, in that room? 

A yes, sir. 

Q Did you measure the height of the couches? 

A I did. 

MR. ELY: I object to that, as immaterial, 

Irrelevant and incompetent. 

TRY COURT: I sustain the objection. 

MR. LeRARBTER: Will your Fonor, then, permit 

me to recall him, on that point, later? I have 

the witness outside to connect it? 

THF COURT: Yes; I will permit you. 

R. ELY: Gentlemen of the jury, while you are 

examining Defendant's Exhibit 1, at the request 

of counsel for the defendant, please look at our 

diagram, also, People's Exhibit 1. It is equally' • 

correct, only on a smaller scale. 

BERTHA FIEDLER , awitness called on behalf Of 

the Defense, being duly sworn, testified as follows: 

DIRECT EXAMINATION W TM, Le7ARRIER: 

Where do you reside, TA.adam A I live at 773 Ninth 

Avenue. 
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Q What is your occupation'? A My occupation is manicure 

and chiropodist, 

Where are you employed? A I am employed in the 

Aris ton Bath. 

Q How long have you been employed there? A 12 years. 

Q 12 years? A Yes, sir. 

Q, Continuously you have been employed there? A Yes4sir. 

Q. Are you familiar with the rooms in those baths? 

A Yes, sir; I aM familiar with them, during the ladies' 

hours. 

• q Do you know what is the northwesterly room of those 

baths? A yes, sir. 

Q You have been in there frequently; have you not? 

A yes, sir. 

q Have you seen the couches in those rooms there? 

A yes, sir. 

Q Are you able to state that the couches therel•to-

day, are the same ones that Aere there in Pebruary, 1903? 

MR. LEY: I object, if your Honor please. 

A Yes, sir. 

MR. ELY: Don't answer, when I am objecting, 

please. I object. TTow can the witness testify or . 

possibly know whether they are the sam couches, 

when she testifies, sir, that she is only there awing' 
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the ladies' hCurs? 

THE COURT: Well, that goes to the extent of 

her credibility. The witness may state Whether, or 

not she knows, as 4 fact, that the couches that are 

in a particular room, to -day, were in that particular 

room, on the 22nd of pebruary, 1903. 

BY MR. LeBARBIER: 

q Were they, Madam? A• Yes, sir. 

THE COURT: I think you had better state, In 

that particular room. 

BY MR. LeBARBIER: 

Q In that particular room? A yes, sir. 

Are you able to state what the height of those couches 

in that room is? A 

Lk" 

They are a little over a foot. 

Cross examination: None. 

WELL A. PARTER; being recalled by counsel 

for the. Defendant, testified as follows: 

DIRECT EXAMINATION BY '"I[R. LeBARBITTR: 

(1 Mr. Parker, did you measure the couches in the extreme 

northwesterly room? A Yes, sir, I did. 

That is their height? 

MR. ELY: Objected to. 

TER COURT: Objection sustained. 



186 

BY MR LeBARBIYIR: 

Q When did you visit those premises? A On last Sunday. 

Q Of the current month? A On rune 14th. 

Did you see the couches in that extreme northwesterly 

room? A I did. 

MR. RIX: Objected to. 

THF COURT: Objection sustained. There is 

nothing to show that the couches, which Mr. Parlor saw 

there, were the couches wh3ch were in that room on 

the night of the 22nd, or the morning of that day. 

MR. LeBA17IIER: Well, the other witness says 

that they are there continuously, and are without 

change. 

THE COUET: No. When evidence of that character 

is to be introduced, it must be made very definite 

and certain. 

MR. TieRARBTR: If your 1Tonor please, I was 

under the impression that, with the lest witness, 

I had proved those couches down to today. 

Tgie, CnURT: You can prove it, if you can show 

by the last witness or by any other witness, that 

the couobem were the idertical conches that Mr. 

Parker saw, and were the couches that mere there 

on the nirht in question. Does that constitute such 
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a Material question, that it is worth while to spend . 

any more time on it? You have the height from the 

testimony of the woman. That is her estimate. 

MR. ELY: Yes., sir, that is her estimate. 

And I consider it entirely immaterial, anyway, sir. 

. MR. LeBABBITIR: Very well, sir. That is suf7 

ficient on that point I think. 

WILLIA.M . HARVRY a witness called on 

behalf of the defendant, being duly sworn, testified 's 

follows  

DIRT EXAMINATION IWitIR. LeFARRIFR: 

Q What is your occupation, Mr. Harvey? A A stenographer• 

in the Seventh District Police Clourt. 

Tere you the stenographer at the examination of the 

case, before Magistrate Poole, in March, of Galbert? A. I w404 

right. 

Well, on -February 24th? A Yes, sir; February 24th is 

Did you take these minutes down stenographically? 

A  I did. 

Q Did you transcribe any testimony from those minutes? 

A I did. 

Was what you transcribed a true and correct transcrip-

tion of your stenographic notes? A It was. 
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71Liat is the paper which I now shaW you? 

HY-MR. ELY: 

Do you recognize it? A I do. That is the transcript 

of the testimony taken at the examina ion in the case of the 

people against Galbert, transcribed by me. 

CRoss examination none. 

GEORGE ALFRED CALDWELL, the defendant, 

being duly sworn, testified as follows: 

MB. TR BARBIER: I offer the minutes now in 

evidence. 

MR. ELY: I object. 

THE COURT: Isustain the objection. There 

is no competent proof. 

MR. TA BARBIER: I take an exception. 

DIRECT EXAMINATION BY MR. LF BARBIER: 

 Caldwell, how old are you? A 38. 

Q. 

where do you live? A I live lo5 

Are you marrled? A I am not. 

what is your occupation? A I am an archdtect. 

with whom are you employed? A carrere & Hastings. 

What is their business? p. They are architect. 

past 82nd street. 
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Q Where is their office? A 28 East 41st street. 

How long have you been employed there? A Three years 

last pebruary. 

Q On the night Of February 21, 1903, did you visit the 

Ariston Baths? A I did. 

Q. About what time did you get there? A Sometime between 

half past nine and ten o'clock. 

Q Had you been in those baths before? A I had not. 

Q• After you arrived there, what did you do? A I was 

assigned to room 20. I took off my clothes and came out of my 

room, and started in the wrong direction, from the hot room; 

got into'the northwesterly room; saw there was no exit, and 

came around and started in the other direction. 

CI Yes. A I had my bath, my steam bath--- I didnit go 

into the steam room-- I had a bath. I came back to my room 

and laid down, for sometime, how long, I don't know. It was 

very warm, oppressive, and I got up to see if I could not find' 

a cooler place. Went to the northwesterly room again--

Q Well, when you went to the northwesterly room, was it 
A 

through an open space? A There were curtains over the 

opening. 

Q What was the condition of the curtains? A They were 

drawn very close together. 

Q, 'Oat did you do? A It turned around and went into 
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the-- all .over the bathe. 

Q No. But, speaking of the northwesterly room there, 

when you came to the curtains, what did you do? A Why, noth-

ing at that time. I simply went 'there', and saw that it 

was the same room that I had been to before. 

Q Did you look into the roam? A Yes, sir. 

Q Did you draw the curtains? A yes, sir; I drew the 

curtains. 

MR. ELY: I object to his leading the witness, 

sir. 

BY MR. ER BARBIEE: 

q Did you go int0 the room? 

R. ELY: Objected c). 

THE COURT: I sustain the objection. 

BY MR. LE BARBIER: 

Q, That did you dO, please, Mr. oaldwell? A I went to 

the door of the room, looked into the room, turned around 

and went out into the other part of the house--- I should say, 

the other part of the bath. Then, not finding another couch, , 

there anywhere that was cooler, I came back again to this 

northwesterly room, lifted up the curtains and went into the 

room. 

Q And how long did you remain in the room? A I couldn't 

say to the minute. 
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Q Mat did you do? A 'I wasn't in that northwesterly 

room more than three or four minutes during the whole even-

ing, during my three visits to it. 

Q And what did you do after that? A After that I went 

back to my own roam. 

Q What was there in your own room? A A couch and a chair. 

Q Did you lie down on your couch? A I did. 

Q. And what did you do then? A I dropped to sleep, 

then, 

Q Do you. know how long you remained asleep? A No, I 

don't . 

Q What was .the next thing that happened, as far as you 

know? A The next thing I heard was this noise, outside of my 

door. Do you want me to continue? 

Q Yes. Please state what it was? A It was a great deal 

of noise, outside of my door. I asked, "What is the matter," 

Somebody yelled, 'Well, come out here, Maude, and you will 

nee what is the matter." 

q 'Tome out here, Maude?" A Yes, sir. And said, 

"Well, I will go out there." And I jumped up and put on ray 

ktousers-- my drawers and my undershirt--

Yes. A And in the meantime, there was a great deal 

of confusion and noise and calling back and forth, and I 

opened the door and went out. 



Q And, when you got out, what did you. do? A There 

was a man along a line of couches that stands all down the 

middle of the room, and he said, "Oh, here is the indignart„. 

lady”, and I said "Who are you talking to?" And he said, 

"To you." And I cursed him, and started across the couches, 

and I was detained by a man behind me and I understood that the 

place was raided. 

MR. ELY: That is objected to, what he under', 

stood. 

TEE COURT: Objection sustained. 

BY MR. LE BARBIER: 

Q What do you mean to say, that you started to fight? 

ME. ELY: I object to the counsel leading,. 

sir. 

THE COURT: Yes. Let the witness state what 

he did. 

BY MR. TY BARBIER: 

Q Now, Mr. caadwell, do you know a person by the name or 

Walter Bennett? A I have seen him. 

Q Did you see him there that night? A I did not. 

Q Did you insert your penis into the anus of Bennett? 

A I dig not. 

Q After which, did you take the penis of Bennett and 

put it in your mouth? A No, sir. 



Q When was it you first saw Bennett? A The first time I 

rememberof seeing him was Sunday morning, in the 54th street 

station. 

Q That is the very--

MR. ELY: The Police Court, I suppose he 

means. 

BY MR. ELY: 

q Or the 47th street station? A No; not the 47th street 

station. 

Q The 54th street Police Court? A Yes, sir; the 54th 

street Police Court. 

BY MR. LB BABBIER: 

Is that the first time you ever saw Bennett? A It is, 

to my knowledge. 

Q While you were going through the baths, did you meet 

anybody that you knew? A No; nobody that I knew. 

Q1 Did you meet anybody who you subsequently found out 

that you had met? A I met officer Phelan. He was in 

a room brilliantly lighted, where there were no couches, a 

sort og gymnasium room, where they had dumb bells and Indian 

clubs there, and he was standing on a pair of scales, and the 

light was so that he seemed to be in trouble with it and I 

eked him if I could weigh him, and he said he would be very 

much obliged, and I weighed him. 
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Q Did you put your arm around him? 

A No, sir. 

CROSS 'EXAMINATION BY MR. ELY: 

MR; mar: McCutcheon, officer McCutcheon. 

Call him in. COMB up to the bar here, McCutcheon* 

BY MR. ELY: 

Q Did you see-- oh, wait a minute. 

(In response to the District Attorney's call 

for officer McCutcheon, an officer approachee the 

bar and stands at the rail.) 

BY MR. ELY: 

Q Did you see that man, Officer McCutcheon, on the 

14th day of February, 1903, at the Ariston Bathe':' At the 

northeast corner of 55th street and Broadway in New York 

County? 

A I did not. 

Q Did you ever have any trouble with that man in your 

life? 

A No, sir. 

Q Didn't you see that man, on the 14th day of February, 

1903, in the steam and the Turkish rooms of the Arimiton 

Bathe? 
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A I Aid not. 

Q Did you see that. man on the 21st day of February, 

1903, in the Arititon Baths? 

A I saw him, sometime during the morning, the Sunday 

morning after the raid. 

MR. ELY: Connelly. call him in. Come here, 

Connolly. 

(In response to the District Attorney's call 

for a man by the name of Connolly, George Connolly, 

a person approaches the bar and stands at the 

rail.) 

BY MR. ELY: 

Q Did you ever see that man before today? 

A I have. 

Q Did you see him on the 21st day of February, 1903, 

at the Arieton Baths in the City and County of New York? 

A I did. 
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Q:,And had you seen that man, from time to time, prior 

to the 21st day of February, 1903, for about a year, at 

the same place? A I had not. 

The same place being the Ariston Baths? A Yes, sir. 

Q The northeast corner of 55th street and Broadway in 

New York County? A Yes,/sir. 

MR. ELY: Call'in O'Keefe, John O'Keefe. 

(In response to the District Attorney's 

call for John O'Keefe, a man comes into court; and 

approaches the, rail, and stands there.) 

BY ME. ELY: 

Q. Did you. ever see that man, O'Keefe, before, in your 

life? A Yes, sir. 

Q, Did you see him on the 21st day of Pebruary, 19031 in 

the night or morning of that day -- on the night of the nett 

or the morning of the 22nd day of Tiiebruary, 1903, in the 

Ariston Baths, at the northeast corner of 55th street and Broad,» 

way in New.York County? A I -saw him somewhere about that 

time and place. 

Q Somewhere? A Yes, sir. 

What do you mean by somewhere? Do you mearrto sAY 

that you did or did not see him, in the Ariston Baths? 

A I don't know whether I identify him as being at the 

Ariston Baths, or whether I first saw him in the Police Court. 
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HaVen:11 you seen that man there, 0 Keefe, who is 

standing at the bar, from time to time, at the.Aristan Baths, 

in the :City and County of New York, for a period covering a 

year? A No sir. 

MR. LeBARBIRR: Objected to. 

THE COURT: Objection overruled. 

MR. LeBARBITM: Exception. 

BY 'w[1.1. Erjn 

You are sure of that? 

MR. LeBARDITTR: He has answered it. 

A I am. 
•• 

BY MR. MY: 

9, Now, when you were arraigned in the Police Court, what 

name did you give? 

MR. LeBARBIER: Objected to, as incompetent* 

immaterial and irrelevant. 

THE COURT: Objection overruled. 

MR. LeBARPTPR: Exception. 

A George Galbert. 

Q George Albert Galbert? A George Alfred Galbert, is . 

the name I gave. 

Q And is that your true name';' A No, sir. 

Q And when you were arraigned in the Police Court what 

address did you give? A T think T gave 187 West 84th Street. 
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Q You give the number, 187 East 67th -Street? 

Isn't that the a,ddressthat You gave? A It wasn't my right 

address. I think it was 187 West 84th Street. 

Q, You think it was 187 West 84th Street? A Yes, sir, 

Q That you gave in the Police Court? A Yes, sir. 

Now what is your right address, or, rather, excuse me, 

What was your real address? A At that time? 

Q, On the 22nd day of pebruary, 1903? A 105 East 82nd-

Street. 

Do you know Officer Phelan? A I do. 

And you testift that you saw him there, in the turkish 

bath establishment, on the evening of the 21st of February, 

1903, and offered to, and did weigh him? 11 Yes, sir. 

Q Did you ever have any trouble in your life with Officer 

Phelan? A Not the slightest. 

Q Do you know OfficFr Fitzsimmons? A I know him now. 

Q, Did you see him that night? A I did not. 

Q. Well, you never had any trouble with Fitzsimmons in 

your life; did you? A Not 1,he slightest. 

q Did you ever have any trouble in the world with In-

spector Walsh? A Yes, sir. 

LeDARTY1:: Objeted to, as incompetent. 

I withdraw the 01)jection. 
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131r 2Vt1.. AtY: 

Q Other than you have named, that you had a conversation? 

A yes, sir. There was a later trouble, that same night. 

Well, prior to the time that Walsh, as you say, knocked 

on the door of your room, No. 20, in the westerly room of • 

the turkish baths, had you ever had any trouble with him? 

A I didn't say that Walsh knocked on the door. 

(I Well, prior to that night, had you ever had any 

trouble with him 9 A No; I had never seen him before. 

Q, Now you see Connolly here, qeorge Connolly, this man 

that you identify, as having seen him in the turkish bath 

establishment, the Ariston, on the 21st of Pebruary, 1903 *.-

you never had any trouble with 'him, did you  A Not the slight-, 

e st . 

Q, Nor with 0 'Keefe'? A Nor with 0 tKeefe. 

Q, Now you say here that you were in this extreme north . 

westerly room of those turkish baths on the evening in question, . 

namely, the 21st day of February, 1903? A Yes, sir. 

Q, Did you at any time entei that room? A Not to remain 

inside of that room. 

But you did entrl the r oom? A I entered the room. 

Q, And how lonfr did you stay there? A I should say, 

three seconds. 

Q. And you went th ere how rawly times? A I was there 
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ttre- times during the evening. 

q And you had never been there, to tho'as baths, before, 

you say, in your life, except on this occasion? A Never be-

fore in my life. 

Q Now you say that, when you left your room, after 

undressing, and prior to taking a bath, you turned in the 

wrong direction; did you? A yes, sir. 

Q Where did you go? A I went into the northwegterly 

room.. 

Oh, you went into the northwesterly room thin? 

A Yes, sir. , 

Q Through the space, Through the space. 

Q Into the room? A No, no. At that tdme, the room 

was brilliantly lighted, by a light of its own. The chande-

lier -- the gas was ]it. .0 

Q, No. didn't ask you that. I asked you if you went 

into that nor thwp. s t er ly roomr) don't think, at 

that time, I cent into the room, because I saw that there 

was no exit. 

MR. ELY: I object to the reason, sir, and 

ask that it be stricken out. 

THF COURT: Yes. 
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ELY: 

Then, No. 20 is thee next room but one to '--6he entrance. 

to the extreme northwesterly room; is it not? A It is. 

And you turned in the direction, and went west 

then, did you, after issuing from your dressing room, imme-

diately after having disrobed? A Yes, sir. 

Q And you approached this dressing room, and then 

you went immediately to get your bath9 A Yes, sir. 

Q And therr you saw Phe1an9 A Yes, sir. Oh no; it waa 

sometime after that  I saw Phelan_ I had had my bath and been 

in my room, when I saw .Phelan. 

Q, And what did you volunteer to help Phelan for? Did , 

ycu know hirV Fad you ever known him before in your 

life? A No, T had not. I had nevPr seen him before. 

Q And, not knowing him, you Went up and volunteered to 

weigh- him? A Yes, sir, I did. 

q And that is all you did; is it  A Absolutely. 

Now, as matter of fact, 'Bennett had been there, tO 

those baths, from time to time, for a period of at least a year; . 

hadn't he? 

MR. LeRARTII"Ph: Objected to, as incompetent, 

immater tal and j rrelevant. 

THE 0OTTRrP: Objection overruled. 

3.1[R. LeT1AR33IEJ: Exception. 
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A"1 don't know whether he had -or not. 

Q, Hadn't you seen Bennett there on the 14th of 7ebruary? 

A I did not. 

Q. Hadn't you seen Bennett there before, in your life? 

A I had never seen him before I saw him in jail. 

Q And you never saw him then until you saw him in the 

Police Court? A No, si/1 I never did. 

You are •sure of that? A Positive. 

Well, as soon as you came out of this -- as soon as 

you opened the door, you were planed under arrest; were youl. . 

A No; it was several moments after I had come out of my room 

that I was told that the plane had been raided. 

Q I asked you, when you ,vere placed under arrest. I 

didn't ask you anything about a raid? A Yes, sir; placed. 

under arrest. 

You oere placed under arrest almost immediately after 

you opened your door; were youq A Yes, sir. 

RE-DIRECT WAMINATION T4Y LeBARRIFR: 

q Mr. raldwell, when you met Mr. Phelan there, at the 

, weighing machine, was the anything that attracted your attenie 

tion to the maclhine? 

_MR. ELY: Objected to as leading, immaterial, 

irrelevant and incompetent, and as not proper re- 
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THE COURT: I think that should have been 

brought out on your direct' examination, Mr. LeBarbier. 

I sustain the objection. 

MR. LeBARDIRR: Exception. 

BY MR. LeBARBIFR: 

Q When you went into that northwesterly room, and pu led. 

back that curtain -- question withdrawn. When you went -to  

that northwesterly room for a few moments that you speak- Of., 

was it light or dark? A It was d ark. 

•JOHN M. CARRERE a witness called on behalf 

of the Defense, being duly sworn, testified as folloWo: 

DIRECT EXAMINATION BY T,11 

Q Where do you. reside, mr. rarrere? A 101 East 65th-.. 

Street, 

Q What is your occupation? A I am an architect. 

A, And what is the name of your firm? A Oarrere & 

Hastings. 

q And where is your office? A 28 East 41st Street.,. 

Q Do you know the defcndant, Mr. George Caldwell? 
A I do, sir. 

gave you known him for some time? A About 3 year0, 
Q Do you know what his occupation is? 

THF, COURT: Well, it has been already statedt 
that he is an architect. There is no necessity for 
going further in that line. 
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BY MR. LH' BARBIER.: 

He. is employed by your firm? A He is, sir. 

Q when was he last employed by your firm? 

MR. ELY: Objected to. 

THE COURT: Objection sustained. 

MR. LB BARBIER: Exception. Will the 

Court permit me to ask--- may I not show that 

he has been employed down to date? 

THE COURT: No; that has nothing to do with 

it. 

BY MR. LE BARBIER: 

Q Do you know others who know him? A I do. 

Q Do you know what his reputation is for morality and 

decency? A Good. 

Q Do you know what his reputation is for truthfulnesel 

A Excellent. 

CROSS EXAMINATION BY MR. ELY: 

Q If you knew that Walter Bennett had been convicted by 

a jury for the crime of sodomy, for participating in two 

acts with this defendant, in which this defendant introduced 

his penis into the anus of the said Bennett, and in which the 

defendant took the penis of said Bennett into his mouth, would 

that change your testimony as to the reputation of the defen-
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dant for morality and decency? A May I ask you to read the 

first part Of the question, Mr, District Attorney? 

(The question is repeated by the stenographer)  

THE WITNESS: If I knew it? 

BY MR. ELY: 

Q (Question repeated) A Well, it would depend upon 

how I knew it. 

Q Well, I am asking you that question. canIt you 

answer that question? A The way it is put, no. 

If you knew that a jury of twelve men had convict-

ed a person by the name of Bennett for participating in two 

certain acts with this defendant here, in which this defen-

dant introduced his penis into the anus of said Bennett, 

and in which the defendant took the penis of said Bennett into 

his mouth, and that the defendant had gone on the stand and 

testified, denying it, would that change your opinion as to 

the charter of the defendant? 

THE COURT: No. 

A Not at all, sir. 

THE COURT: No. Do not answer, Mr. Carron,. 

I exclude the question, because it is incorrect 

In its assumption. 

MR. LE BARBIER: I didnIt want to object, sir. 

THE COURT: Then, on your statement, that 
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you have no objection, Mr. me Batbier, I will allow 

the question. 

MR. LE BARBIER: No; I don't say that I have 

no Objection, but I say that I agree with your 

Honor as to its being an improper and impertinent 

and unfair question. 

THE COURT: No. I will not permit the character., 

ization of the question by you. 

MR. LE BARBIER: Then I object to it. 

THE COURT: Objetttion sustained. I cannot, 

Mr. District Attorney sever my judicial know/edge 

of the case to which you have reference from my 

knowledge of this case in Which I am now preeidt0g* 

The jury did not convict Walter Bennett of the th4:41 

that you incorporate in your question, 

BY MR. ELY: 

Q well, then, I will ask you if you knew that one Waiter 

Bennett had been--

THE COURT: I think, Mr. District Attorney, 

the basis of all questions touching reputation 

rests upon a given time and a fair interpretatiOA 

of that time would be up to that time at which the 

defendant is accuoed of the crime for Which he if, 00 

trial. I think that a witnees to reputation should 
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not be required to testify to anything after the 

charge made against the defendant, whose good reputa-

tion he testifies to; and, inasmuch as the convic-

tion of Bennett has resulted since the charge was 

made against the defendant, and as being a Part 

of that charge, I do not think it is fair or com-

petent to put that question to this witness. 

MR. ELY: very well, sir. I will withdraw 

it. 

THE COURT: I will exclude the question. I will 

sustain the objection. 
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$AMUEL L. LO 0 K) awithass called on behalf of the 

defense, being duly sworn) testified as follows: 

DIRECT EXAMINATION BY MR. LE BARBIER: 

(1 where do you reside, tar. Look? A 128 East 34th street. 

Q What is your business? A I haven't been in any ac-

tive business for the past three months, except looking after 

some affairs of my own. 

Q Except some affairs of your own? A Yes, sir. 

Q Do you know tie defendant at the bar? A Yes, sir. 

Q For how lonv a time have you known him? A I have 

known him for 25 years. 

-Q Do you know other people who know him? A Yes, sir; 

a good many. 

Q, Do you know what his reputaion is for morality and 

decency? A Good. 

Q, Do you know what his reputation is for honesty? 

MR. ELY: I object. 

THE COURT: Ohl that is not in question. 

By MR. LTil BARBIER: 

Q, For truthfulness? A Unquestion-ed.1 

CROSS EXAMINATION BY MR. ELY: 

Q How long have you known him? A For 25 years; since 

1878. 



Q, And he is a friend of yours? A Yes, sir. 

ARTHUR C. TACKSON, awitness called on behaLlf 

of the defense, being duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. TY BARBIER: 

Q, Mr. Tackson, where do you reside? A 65 West 33rd 

street. 

What is your occupation? A Architect. 

Q Are you a member of the firm of carrere & Hastings? 

A 

Q Do you know the defendant at the bar? A I do. 

s How long have you known him? A Three years and a 

half, or three years and five months, to be exact. 

Q Do you know other people who know him? A T do. 

Q Do you know what his reputation is for morality 

and decency? A I do. 

Q What is it? Good or bad? A Good. 

Q Do you know what his reputation is for truthfulness? 

A I do. 

Q What is it? good or bad? A Good. 

CROSS EXAMINATION BY MR. ELY: 

Q, 

You are a friend of the defendant? A I am. 

You are his bondsman? A I am. 
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Q You put up the bail? A I did. . 

RE DIRECT EXAMINATION BY MR. TP BARBIER: 

Q And you put up the cash; didntt you/ A I did. 

(1 That was the amount of cash which you put up? 

MR. ELY: Objected to. 

THE COURT: No, no. Objection sustained 

MR. LE BARBIER: I take an exception. 

OWEN BRAINERD, awitness called on behalf of the " 

defense, being duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. IF BARBIER: 

That is your business, r. Brainerd? A I am an ar-

chitect. 

q where do you reside? A 66 West 46th street, New York 

City. 

. • • 

Q, Do you know Mr.-- do you know the defendant at 

the bar? A I do. 

Q How long do you know him? A Since three years NO* 

last February. 

Q Do you know other people who know him? A Many. 

Do you know what his reputation is for morality and 

decency? A I do. It is very good. 
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(I Do you know what his reputation in for truthfulness? 

A It is very good. 

CROSS EXAMINATION BY NI% ELY: 

Q Did you ever hear his reputation for morality, the 

defendant's reputation for morality and decency discussed, 

before the 21st day of February, 1903? A I have. 

Q You have heard his reputation for morality and decency 

discussed before that date? A Yes, sir. 

Q In what way? A It was discussed in connection with 

his application for employment by my firms before he came into 

our employ. 

Q His reputation for decency and morality? A Yes, sir. 

Q. And what is your firm? A carrere & Hastings. 

MR. LE BARBIER: The defense rests. No. I will 

put on one more witness as to character with your 

Honor's permission? 

R. ELY: I have no objection. 

J OHN M. APRERTO N, awitness called on behalf 

of the defense, being duly sworn, testified as follows: 

DIRECT EXAMINA'LION BY MR. LE BARBIER: 

Q Mr. Atherton, where do you reside? A In the suburbs 

of Louisville, Kentucky. 



212' 

Q When did you get to town? A I came to town last Fri-

day. 

-14 For the purposes of this case? 

MR. ELY:- Oh, I object to that. 

THE COURT: I sustain the objection. 

MR. LE BARBIER: Exception. 

BY MR. LE BARBIER: 

q

 

what is your business? A I sold out my active busi 

ness about four years ago, and I am not in active business 

now, 

(4, Do you know the defendant at the bar? A I do, 

Q gave you known him-- for how long a time have you 

known him? A -Practically, for twenty-five years 25 or 30.10 

I couldn't state to the year, because he was born in the same 

town that I lived in, 

Q Well, do you know other people who know him? A 

do, 

Q. Do you know what his reputation is for morality and 

decency? A Good, 

Q, Do you know what his reputation is for truthful-

ness? A Good. 
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CROSS EXAMINATION BY MR. ELY: 

Q Mr Atherton, you have not seen the defendant for the 

last three years, or three and .a half years to any extent; 

have you? A Quite often; oftener than previous to that time... 

Q Well, during the last three years and a half where 

has the defendant been? On here? A He has been here; 

' and I am here frequently, and when I am here I see a good de41: 

of him. 

Well, but you had been on here during the last three , 

years, on an average how many times? A dozen times or twenty 

or ten times? A Well, I couldn't say. I come on and spend 

a month or six weeks at a time. 

Q Well, three or four times a year, in that time have 

you been here? A Yes, sir, fully that; perhaps more. 

MR. LE BARBIER: The defense rests. 

1' 



REBUTTAL. 

GZORGE CONNOLLY a witness called by the 

People, being duly sworn, testified as follows: 

DIRECT .EXAMINATION BY MR. LeBARRIPR: 

Q Connolly, prior to the 21st day of February, 1903, 

where were you employed? A In the Ariston Bath, 55th Street 

and Broadway. 

Q And do you know this defendant here (indicating the • 

defendant)? A Yes, sir. 

Q, And for how long a time had you been employed, prior to 

the 21st day of February, 1903 at the Ariston Baths About 

three years. 

Q And the Ariston Baths are situated at the northeast 

corner of Broadway and 55th Street? A Yes, sir. 

Q Are they  A Yes, sir. 

Q And for how long a period, prior to the 21st day of  

February, 1903 had you known this defendant? 

MR. LeBARBI-HN: Objected to, as incompetent, 

immaterial and irrelevant, and not the subject 

at issue here, and not rebuttal. 

THE COURT: Objection overruled. 

MR. LeBARBIFE: Exception. 

• 



A For. About a year. 

BY MR, ELY: 

And where, for about a year, have you known this defend-

ant, A At. the Ariston naths. 

Q And for a period of a year, how often should you say, 

on an averap:e., have you seen this defendant? 

MR. LeRARHIER: Objected to. 

THF COURT: My recollection is, Mr. LeBarbieri- - 

that the defendant, on his direct examination, 

testified that he had never been to the Ariston 

Baths before the night of the 21st of, February. . 

MR. LeBARBII1R: That is right, sir. 

ME COURT: In view of that testimony of the 

defendant, on his direct examination, I consider 

this testimony material and relevant; and the-qUeSs, 

tion may be asked. 

MR. LeRARBIFII: Rxception. 

W . ELY: 

(question continued) At the Ariston Baths at the ,cornor-

of 55th Street and nroadway, in New York County? A For about 

a year. 

Well I know, but, on the average, llow many times a Week: 

or a month'? A About once a reek. 

Q About once a week? A Yes, sir. 
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(I Do you know one Walter Bennett? A yes, sir. 

Q, And where, if ever, did you see Walter Bennett? 

MR. LeBARBIER: Objected to, as incompetent, 

immaterial and irrelevant. • 

A I seen him in the 111•011.4.0 

MR. LeBARDIER: Objected to. 

TER COURT: Objection overruled. 

MR. LeBARBIMR: Exception. 

A I seen him in the Ariston Bath, 55th Street and Broadway, 

BY MR. ELY: 

Q And did you ever see, prior to the 21st day of 

February, 19r3, the defendant here and waiter Bennett in the 

Ariston Baths, at the same time? 

MR. LeBARBIER: Objected to, as incompetent. 

THE COURT: Objection overruled. 

MR. LeBARBIRE: pxception. 

A yes, sir. 

CROSS EXAMINATION BY MR. LePARBIED: 

Have you over been convicted of crime? 

A Yes, sir. 

MR. ELY: Objected to, unless he explains 

what a conviction is. I will admit that the man has . 

been arrested for excise.-__ 
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THE COURT: No, no. We must presume that 

the witness understands the question. 

MR. LeBARBIER: Then the question is answered 

and the answer is allowed to stand? 

THE COURT: Yes. 

BY MR. LeBARBINR: 

(1 Has sentence been pronounced upon that conviction? 

MR. FLY: Objected to. 

THE COURT: There cannot be a conviction with-

out a sentence. He says he has been convicted. 

That implies that he ]is been sentenced. One 

involves the other. 

MR. LeBARRIEh: I differ with your Honor, very 

respectfully. 

THE COURT: I sustain the objection. 

MR. LeBARBIER: I now state the --

MR. RIX: I object. 

THF COURT: You may put your question, Mr. 

LeBarbier. 

BY MR. LeBAR2IER: 

Q Is it not a fact that, in the month of March, 1903, 

you were duly convicted of crime; that sentence was not imposed 

upon you; that you are now in the custody of your counselr 

awaiting a further disposition of your case? 

MR. ELY: Objected to. I object. "Duly con-

\., 
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vloted of crime" is a legal conclusion. 

THE COURT: I think it is simply a misapprehens-

sion-of legal tams, and I think you are in error 

in your use of terms, Mr. LeBarbier. 

MR. DeBARMER: Well, I may be, your Honor. 

TYR COURT: I permit the question, in its 

substance. I think it will be proper for you to show 

that the witness was either found guilty, by a verdict 

of a jury, or the judicial pronouncement of a magio-, 

trate, or a plea of miilty by himself ; and then you 

can show whether or not punishment or sentence has 

followed that conviction or plea. It is the same 

thing. Simply a transposition. 

MR. LeBARBIER: ves, sir. 

THE COURT: And conviction in my opinion, 

embraces everything, that it is the finality. 

BY MR. LeBARBITT: 

were you tried in the rourt of Special Sessions, in 

this county, in the month of March, 1903? A Yes, sir. 

In a court of three judges? A Yes, sir. 

Q, And were you convicted? 

MR. ELY: Objected to. 



BY MR.4 LeBARBIER: 

(I were you found guilty? A Yes, sir. 

Q And was sentence imposed upon you? 

A No, sir.. 

Q Eh? A No, sir. 

What? A No, sir. 

Talk out, and let me hear? 

MR. ELY: Now, I object to his lecturing the 

witness. 

THE COURT: Proceed, Mr. LeBarbier. 

BY MR. LeBARBIER: 

Q Are you now in the custody of your counsel? 

A. Yes, sir. 

Q. Are you awaiting the disposition Of your case? 

MR. ELY:. Objected to, as irrelevant and in 

competent. 

A yes, sir. 

TRE COURT: Well he answers. 

BY MR. LeBARTJER: 

Q By the District Attorney; is that right? A BY the 

judges of the Court. 
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RE..DIRECT EXAMINATION BY MR. ELY: 

-q For what were you tried? 

A I Was tried on an excise violation. 

Q For a violation of the Excise Law? 

A yes, sir, 

B.E..CROSS EXAMINATION BY R. LeBARBIER: 

Q Up at this same place? 

A Yes, sir. 
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Q Up at the Ariston Baths? A Yes, sir. 

THE COUET: For a violation of the Sunday laws? 

MR. ELY: For a violation of the Rxcise law. 

Yes, it was Sunday, I believe, as matter of fact. 

MR. LE BARBIER: I think, your Honor, that 

this man was convicted for selling and offering 

for sale liquor, without having having an Excise 

license certificavits. 

MR. ELY: Yes; that is it. I admdt it. I don't 

make any question about it at all. 

HARRY McCUTCHEO Nlawitness called on behalf 

of the people, being duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. ELY: 

McCutcheon, you are an officer connected with the 

Municipal Police Force of the City of #ew York? A I an. 

C4, And you were so connected on the 14th day of February 

1903? A I was. 

Q, And have been since? A Yes, sir. 

Q On the 14th day of February, 1903, where did you 

go, in the evening? A I went to 1730 Broadway. 

Q What is that known as? A The Ariston Baths. 

Q And did you see the defendant there? A I did. 



Q On the 14th day of February, 1903? A I did. 

Where, A In the Bath, in the steam roam. 

Q in. the steam room? A Yes, sir; the hot roam and 

the reclining rooms. 

Q And what was he doing? 

MR. LE BARBIER: Objected to as incompetent, 

immaterial and irrelevant. 

THE COURT: well, in sonfar as his appearance, 

dress, conduct, with regard to the bathing estab-

lishment, are concerned, the question is proper. 

MR., ELY: That is all it is asked for. 

BY MR. ELY: 

Q Go on. 

MR. 17 BARBIER: Exception. 

A Well, in the hot room and Vapor room--

THE COURT: I shall not permit, of course, any 

reference to be made to any act of the defendant 

of a criminal nature or tendency, to be testified 

to if such an act took place. 

MR. ELY: Question withdrawn.,, 

BY MR. ELY: 

Q You saw him on tle 14th day of February, 1903 in the 

steam and vapor teddas of the Ariston baths? A Yes, sir. 

Q. And when did you next see him? A On the 21st Of 



February, 1903. 

Q Where? A At 1730 Broadway, 

Q And where was he then? 

in the Ariston baths. 

„ 
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MR. IN BARBIER: Objected to, on the ground 

that this question is not now in rebuttal, and is 

, part of the People's case in chief. 

MR. ELY: very well then. I will withdraw it. 

It makes no difference, if it is objected to, 

J OHN O'KEEFE, awitness called on behalf of the 

defense, being duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. ELY: 

Q O'Keefe, prior to the 21st day of February, 1903, 

what was your business? A Turkish bath attendant. 

Q where? A At the Ariston baths. 

Q 55th street and Broadway, New York County? A yes, 

air. 

Do you know this defendant? A Yes, sir. 

Q Did you see him on the 21st day of February, 1903, 

at the Ariston baths? A Yes, sir. 

you ever seen this defendant at the Ariston bathe 

prior to the 21st day of February, 1903? A Yee, sir. 

Q For how long a period prior to the 21ot day of FebrIA*. 

4177, 1903, had you been employed at the Ariston bathe 



A One year. 

ci And for how long a period prior to the 21st day of 

February, 1903, had you seen this defendant? A Possibly once 

every two weeks. 

Q For how long a period? A 'Whilst I was working; one 

year. 

Q Once in one or two weeks? A Yes, sir. 

Q During the whole time that you were working at the 

Ariston baths? A Yes, sir. 

Q A year? A Yes, sir. 

Q Do you know Walter Bennett? A I do; yes. 

Q, Raise your voice. Did you ever see Walter. Bennett 

at the Ariston baths? A Yes, sir. 

Q And did you ever see Walter Bennett at the Ariston 

baths before the 21st day of February, 1903, when this 

defendant was there? A Yes, sir. 

MR. T.F, BARBIER: Objected to, as immaterial 

and irrelevant. 

THE COURT: Objection overruled. 

MR. LE BARBIEE: Exception. 

BY MR. ELY: 

Q Now you have been arrested for a violation of the 

Excise law, haven't you? 

MR. LE BARBIE?: Objected to. 
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7HE COURT: Sustained. 

CROSS EXAMINATION BY MR. LE BARBIER: 

Q Have you ever been convicted of crime? A Yes, sir. 

Q Were you tried on March 6, 1903, in the Court of 

Special Sessions of this city? A I guess I was. 

Q And, upon trial, was found guilty? A Yes, sir. 

Q Was sentence imposed upnn you? A No. 

Q Are you in the custody of your counsel? A Yes, sir. 

Q Awaiting the further disposition of your case? . 

MR. ELY: Objected to. 

THE COURT: Objection sustained. 

MR. LR BARBIER:. Exception. 

BY MR. TR BARBIER: 

Q What is your business? A Turkish bath attendant. 

THE COURT: I did not rule out all of your. 

question. art of your question is competent. ' 

you can show that he is in the custody of his 

counsel. 

BY MR. LE BARBIER: 

Q You are in the custody of yc.ur counsel? A Yes, sir. 

Q where are you working now? A I ain't working any 

place now. 
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RE DIRECT EXAMINATION BY MR. ELY: 

(1 For what were you convicted? A Violation of excise. 

:MR. ELY: I expected to have one more witnese, 

but he is not here now, your Honor, and I close 

the case for the People. 

THE COURT: Any further evidence, Mr. Le Bar_ 

bier? 

MR. LR BARBIER: I will recall the defendant, 

Mr. Caldwell, in rebuttal, may it please your 

Honor. 
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SUR-REBUTTAL. 

GEORGE ALFRED CALDWELL , being recalled 

by his counsel, testified as follows: 

DIRECT EXAMINATION BY MR. LeBARBIFR: 

Q, George Connolly a witness ).ere has testified to seeing • 

you, off and on, at the Ariston Baths, for a period of about 

a year. is that true or false? A It is false. 

THF COURT: Well, this is simply cumulative:. 

The defendant has stated, on his direct examination,. 

that he was never in those baths before the night • 

of the 21st, and additional denial will not add,any 

strength to his statement. 

MR. LeBARBIMi: Then that is the case for 

the defendant. 

TFF COURT: Both sides close? 

• MR. LeBARBIER: yes, sir. 

MR. ELY: Yes, sir. 

THE COURT: Go to the jury. 

NB. ELY: Can't we sum up this case in the. 

morning') T will be very brief? 

THE COURT: Well, gentlemen, I am always very 

solicitous, when a special jury is called, hurriedly, 

away frcm their business, to have, them get back to 
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MR. LeBARBIER: I understand sir, but I think 

we could haw an expression from the jury as to 

that. I think the majority prefer to go home 

now I so understand. 

TI-114, COURT: Trowever, I am not implacable in 

the matter. I will Jet it stand over until to-

morrow morning. But, gentlemen, you must not occupy 

much time, in the morning. 

MR. LeBARTIIM-c: All right sir. 

MR. Very well, sir. 

THE COURT: Gentlemen of the jury, you remember 

my caution to you yesterday afternoon, not to talk 

about this case among yourselves or anyone else. 

Do not allow anyone, Whomsoever, to speak to you 

about the case. 

Adjourn court until to-morrow morning at half 

past ten o'clock. 

(The trial was then adjourned until Thursday 

morning, rune 18th, 1)03, at 10:30 A. M.) 



NR. LeBARBIER: No, your Honor. You are familiar' 

with these, with these that I may make. 

SUIFING UT, FOR THE DEFENSE 

of 

CHARLES E. LeRARBIER, ESQ. 

May it please the Court: 

Of course, the little pleasantries 

between counsel, I take it, you gentlemen have listened 

to in the  spirit that they were carried on. We paid 

our compliments to each other, pleasantly though and 

not like the case in which two lawyers were engage, 

out West. After they had called each other scoundrels. 

and liars, the Court said, 'Well, now, gentlemen, .that 

you have identified yourselves, let the case proceed". 



I am indebted to his Honor for his graciousness 

in this case; because, notonly the Court, not only 

the District Attorney, but everybody realizes what a 

terrible., infamous, monstrous charge has been made 

under the accusation of the crime of sodomy, which is 

the charge in this case.. 

Sornuth. for.the _opinion- of counsel,- parti-cularIy—. 

counsel for the defendant, who in no way seeks to giVo, 

any impression, or impress upon you his opinion-. The  

•Court may tell you that the opinion of counsel must 17: 

disregarded. The only thing that counsel tries to do'.. 

is to submit the case upon the theory, from his point 

of view, borne out froM the facts. 

In our procedure, our legal procedure, the addreSO. 

of counsel is a necessary part of the law's proceeding0;: 

just as much as the address of the learned Assistant 

'District Attorney; just as much, probably, not quite-- • 

so much, as the learned charge which his Honor will 

deliver to you, in explaining the law upon the subject.• 

So, that is the position of counsel. 

Now, then, we come before you. We had hoped, 

before this •case woidd have gone to the jury, and in 

the trial of this case, that the prosecution might have 

accepted the good character; we had hoped, it 'seems, 



vainly, that there would be an abandonment of this 

mee; that it should not go to you twelve gentlemen, - 

to pass upon the facts as the judges, because the part 

that you will perform is the most important part of 

every criminal case. 

It is that you shall act as the judge upon the 

facts. It is for this that you have been carefully 

selected by both sides; and that you will true deliver-

ance make only upon the evidence as it has been develop—. 

ed in the case. 

I can hear my distinguished friend saying that he 

wants no innocent man convicted. Certainly it is betterf.. 

that ninety-nine guilty men should escape, than that 

one innocent man should suffer. 

?Rut he will ask yon how, upon the testimony ia 

this case, it is possible not to reach a verdict of 

guilty of sodomy; and that is the question I propose 

to meet him upon, and reason out with him. Thatis the 

question. 

I propose to shor here, upon the analysis of the 

evidence, that, of all the people here in the County 

of New York, of all the witnesses that they might have 

detained and held here, subject to coming before thi0--7, 

jury, not a single disinterested witness has been 
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brought forth. Nothing but the testimony of the two 

detectives. Nothing but the, I might say, testimony' 

from corrupt sources, the testimony- of two convicts, 

men convicted of crtme. 

What did Phelan testify to? 

Is there any evidence in this case that, on. this 

night in question any word was sent out to the Acting 

Inspector that there was going to be a raid? 

Did he know, when he came there, with his officers, 

that people would b'e there, ready victims, to be 

sacrificed upon the altar of an alleged violation of 

law? Nothing of that kind occurred on the 14th. 

73ut, when the raid takes place, when there are • 

75 or 100 men arrested, when there is commotion, then 

also is provided a victim. 

If any corrupt, immoral practices have taken place 

there, have theYemmeshed a gentleman, who went there 

for the first time, a man, unmarried, with all the 

future before him, with all that honor implies, Still 

safe her in the custody of his counsel safe &171,.' 

his own position, until you gentlemen will' have 

frUstrated everything in the disastrous consequendes. 

that must flow from a conviction of guilt. 

Now, what does Phelan say? 'Remembering, gentle-

man, that Phelan is the only witness, and asking you to •• 
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follow as quickly as you can, for I will endeavor tb b 

short Let us see the attitude of the complaining 

-witness Phelan. 

Everything that could be exaggerated, everything 

that could he made out stronger than the facts warrant-

ed, the physical facts, was set forth by Phelan. You 

remember that he testified that he saw the defendant at. 

about nine o'clock. Never, at any time, from the 

Police Court investigation, down through the stream of 

time, until it has reached here, was anything said by 

.Phelan that he had seen him at nine o'clock, 9:20 

o'clock, or 9:30. 

And Phelan himself said that never did he utter 

that until sitting here, in the court room, he heard 

Galbert state, in a case, .that he had gone there about. 

9:30 o'clock, and had met Phelan; which I could not 

contradict, and which, we have conceded. 

Well, now, if we were guilty, would we have said 

that we had seen Phelan9 No. Put the officer heard 

that, and he had never said it anT:here before. 

And he takes the stand, and in order to make 

better this identification, upon which my learned 

friend will harp and harp, he makes this statement. 

And now my friend will say that the identifioatiOn 
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made cOmplete. 

But, gentlemen, I beg you to consider well, such 

testimony. 

row, then, is that material? Is Phelan telling 

the truth, when he says that? 

ffe confronted him with evidence, and asked him if 

it was not so, when he testified and said, "I didn't 

see this defendant at 9 o'clock." 

Did he not fence with me when he said that, and.• 

said that he meant 9:20 or 9:30? 

When asked before, when was the first time that he  

had seen the defendant, he said, at half past one 

o'clock. 

Conceive, gentlemen, a detective, there for the 

purpose of a raid, there for the purpose of establishing 

that some crime had been committed, actuated by every 

motive, it may be an honest motive, to sustain what he 

thinks he saw there, to make the raid successful. 

•Now,  weigh, his testimony. 

And now let us see9 He says, when he wont around • 

there, at half past one o'clock, he went into this 

northwesterly room, through the space, going in between 

the wide open, fifteen or twenty feet, fourteen or 

fifteen feet even, space. . 
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at 

He is there and he knows how important it is, 

that question of identification. 

Through that other room, the light streamed in 

brilliantly, a flood of light came through, and, through 

this space of fourteen or fifteen feet,)he could 

identify everybody that was in that northwesterly • 

room, and that he identified everybody and that he 

identified the defendant. 

If he identified the defendant, he certainly must* 

have identified others, and I say there,. to the_pro0' 

outing attorney, "Give me some disinterested witness. . 

Give me some testimony that twelve men of -fair minds:  

can say upon, 'This is interePted testimony, this 

is the testimony of an officer. He may be mis-

taken or have a.motive.'" 

And the case is lacking in that respect. 

But he says that that door was wide open, for 

fourteenor fifteen feet. 

We have produced here the measurements, under, a 

diagram, showing that that door was but 3 feet, 9 

inches. 

Now, gentlemen, is there any obtuseness of 

observation on the part of the officer? For that 

obtuseness of observation goes to the very root of 
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•the identification. 

If that man can swear as he did, that it was 

fourteen or fifteen feet wide that space, and swear 4. 

to it positively, and if he is confronted by evidence 

wherein he must have been necessarily in error, where-

in, if he were telling the truth, he could not have 

made that mistake7about the fact that that door was 

only 3 feet 9 inches wide. 

No light in that room, the  northweSterly room. 

Lighted only from the outside. And the defendant 

swears that the curtains were hanging down. 

Now what was it? What was the situation? That 

is a question .for you to determine. Were the curtains,. 

down? 

It is conceded here, it seems, by all the evidence' •• 

in the case that ten or fifteen people were in this 

room, 18 by 20, and were constantly moving in and out,.. 

moving around, walking up and down. How could it be?. 

These four couchesbeing there, left a little space, 

of probably three feet on either side. 

Imagine ten or fifteen men in there, walking in 

and out, going through that open spaceway; and yet not 

one produced here, to corroborate the officer. 

They could have taken the name of some man. They 

could have said, "Come down to this oourt. Did you 4100 



that?" Acting quickly as they did they could have said,,, 

"Did you see any act of sodomy?" It would not have 

imperiled them. 

No one better knows than the District Attorney, 

in an important case, the necessity of corralling wit-

nesses; nobody knows it better than he does. 

In every important case that arises, the first. 

. . 
thing to do is to take the name of a witness. If an 

accident happens on a trolley car, the conductor is  off. 

atonce, taking down, with pencil and card, the name,S.:-

of the witnesses. 

And how much more necessity was there for it in 

this case, on the part of the People, so as to enable 

the District Attorney to corroborate this officer,,.. 

his testimony, if he were telling the truth. 

NIR. ELY: I was not there. I couldn't do it.  

MB. LeBA1TRIER: No; you were not there, Mr Ely, 

Of course, I didn't expect you to do it. 

But the officers were there, and they could have 

taken down the names and have brought them down here, 

to help you outin this case, with all your vehemence. 

And I say that it could have been done7in view of 

the enormity of the offense charged, and the disas-

trous consequences that were likely to arise. 
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Well, was there any mistake on the, part of the 

:officer, or was it intentional; because those things 

you.will have to reason out? 

And how was this extreme northwesterly room. con-

nected with this westerly room? 

By a very wide, doorway, he says, the whole width 

of the room. 

Now, it may pinch, as I go along, Mr Ely--

'MR. ELY: Not at all. 

MR. teTARBIER: Then, if it does not, do not 

interrupt me. If you think I am getting in something,•: 

that needs explanation? I will explain. 

Now what was done, with all these men in that rOOM.:':. ,• 

that small room there; with the light streaming in; 

with the officer two or three feet from the couch; and, 

when the act was committed, he went over within two or 

three inches. 

Fe sees Galbert come in and yet, in another part 

of his testimony, he says that Galbert was in there 

when they went in. Is the officer telling the truth? 

Is it possible that that act was comvitted as they 

say? 

Bennett is facing the officer. The two officers 

are standing just as I am with relation to you, sir, 

1 
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looking at you. The defendant has his room within a 

few feet, where there is a couch. 

Yet, shameless to everything, shameless to the 

witnesses there, to the officers, to everybody in that 

roomy the defendant walks and the sheet comes off 

of him, and not a word is Said about him before, as to 

any act of any kind or character that would reflect 

upon him; and he stands before those officers watch-

ing him, with his penis erect. 

Is it true'? Is it credible'? That is what I want:, 

to ask you. 

It was done, as this officer says, on a couch, 

two and a half or three feet high. 

Was the officer's observation sufficiently 

accurate, in that respect9-

We produced here the woman who has been there for 

twelve years, and who has seen those couches; and she 

says that they are but a little over a foot high. 

Now what is the position? 

The defendant comes in and does-- let me see, 

a foot high is about-- I have a measure here, a tape -

there is a foot high, a little over a foot high (111US.-

trating). Well, say that it is a foot and a half high, 

that high (illustrating). 
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row, When you gentlemen go out into your room to 

deliberate, take that height. 

You have seen Galbert. Could he come in there, 

and lift that fellow's leg up eight inches? 

Now, let us get down to their story, and see 

whether it is even credible. 

Could he lift Bennett's leg up eight inches, And 

insert his penis, unless he went right down on his 

.knees (illustrating)9 - 

Now take that physical act, and consider it. 

Is it possible, is it physically possible, that 

such an.act could be done as described by the officer? 

Now:that is the question. 

And other testimony is in this respect, that he 

leaned over a little, lifted up the leg eighteen inches 

and did the act. 

Now, when the raid took place, when they were 

all corralled, does Phelan say, or does Fitzsimmons 

say, "Where is that man we want?" Do they say, "There 

is a somebody that we haven't arrested'"? 

They have not any identification in their minds, 

then. They simply make a final search, to see  if any-

body was in the bath. 

The defendant is not in their minds, at that time. 
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They did not say, 'We -want a bald headed man, with a 

mustache." But they make a final search, to find if 

anybody is there. 

They have not missed the defendant. Not one has 

said, as to the defendant, "We know a man who was caught 

in the act, and we must look for him". The record is 

silent as to that. 

But, as they go around, in search, they come to 

Room 20, and knock on the door, and somebody comes to 

that door, Galbert, who says he was asleep. 

Now, is that true? 

Galbert had gone into his room, after his bath, , 

and 'says he was asleep. 

Now, let us see. Is Phelan mistaken? 18 Fitz-

simmons mistaken? 

Phelan says, "We went to that door, and threatened 

to break it down, to break open the door". 

Now, gentlemen, is that borne out by the evidence, 

in the case? 
.4\ 

Does Fitzsimmons say that? 

Fitzsimmons says he went there, with Inspector 

Walsh, and knocked at the door, and that the door was 

opened. 

'Is Phelan misled by his zeal, being a public 



officer; discharging his duty, as my distinguished 

friend would say? .Lots of honest officers he will say, 

and I agree with him. 

But do you gentlemen think that he may not have 

been overcome by a little too much zeal, exaggerating 

everything that he has done in this case? 

And, if he has exaggerated anything, then, when 

it comes to the question of identification, you must. 

treat it upon the same basis as the identification has 

been exaggerated. 

Is he sure of his man? 

He says, and here are his words: "They went out, 

one by one, to be identified. When the defendant canie 

out, we had another good look at him, to make sure that 

he was the man". 

Now, was there any necessity to look at hie) 

A bald headed man, with a mustache, and a sheet,: 

with 75 or 100 others') 

Fitzsimmons admitting that there were other men 

with bald heads there, and with mustaches? 

First, he says that he doesn't know, but finally 

he says that he will say there were such men there that• 

night. 

Now, was that a fair identification, in view of 
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the testimony as to what Phelan says? 

IS Phelan exaggerating or is .he Correct, or is he 

swearing falsely, or is he mistaken, after they were 

arrested? 

I asked, "Oh, Mr Phelan, how many were in the 

room?" "I don't know". "Fifty?" "I don't know". 

"Forty?" "I don't know. "Twenty?" "1 dont know"., 

"Five9" "I don't know": 

Is that a recklessness of statement9 Even as to. 

five, he doesn't know. 

He has learned now, he says, that 78 men were• 

arrested. 

He says they were put in two parlors, the men who 

were arrested, one a larger parlor than the other. 

We put him on his oath, and he was there on his  

oath, to tell the truth; and, when we asked him how' 

many men were in the room, he says he does not know. 

Now, is he correct9 Or, is he intentionally be-

littling matters9 Or, intentionally reserving things• 

that he knows, and will not tell'? 

And, again, gentlemen, we have this remarkable 

testimony. I asked, "How many men were in there?" 

Referring to either room in which the prisoners were, 

and he does not know whether there were even five in • 

*ft 
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000 ,room, an4 he does not know how many there were in 

the other room, whether there were forty, fifty or ten 

or five. 

Now, that is a police officer, there to follow out 

the instructions of his superior officer, knowing that. 

a raid is to be made; and yet upon testimony which 

is regarded as important by the defense swearing reck-

lessly to statements. 

Another very important point that I make, gentle-

men, is the identification. 

Let us look at it. Because this whole case turn's' 

on the question of identification. That is our first 

defense in this case, the identification. We have 

others that I will comment upon, but that ts the first* 

Row important it was for that officer to be 

accurate, gentlemen. 

We asked him .about the question of identificationf 

where he stood, how it was done, all things that, we 

submit, are vitally important to the defendant. 

"Q. Is it not a fact that they were marched' 

around, for the purpose of identification'? A. Yes, 

sir. q. Now, at what end of the row of officers were 

you'? A. Oh, T don't know; I don't just recollect. 

Q,- DA6 you head the line of officers or 'ere you at 
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the other end?" 

Which was a very important point for us. Were 

we recognized at once, or did we go through the whole 

line? And then comes out again the answer, "I don't 

-know". 

"cl. Was Fitzsimmons right by you, right next to 

you? A. I don't remember that." 

And then we came, after the raid, to the search. 

Phelan says, "Why, we told him to open the door$ 

or we would break it down". 

But Fitzsimmons says, "We knocked at the .door, and: 

he opened it". 

Now, these are not little shreds and patches, 

gentlemen, but very substantial matters. 

If you have gone through the City of New York, as:e 

you all undoubtedly have, and have gone up to somebody 

that you thought you knew, and you have hit that same —

body on the back, and you have said, "Hello", and he 

says he does not know you, and you find you are mis-

taken, you must appreciate the difficulty of identifi-

cation. 

Now, we say that that same kind of identification 

took place here. 

Now this matter wbich I referred to a moment ago. 
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is very important. Phelan testified: 

"Q Did you hear him say he saw you, about 9 

o'clock, in the weighing room? A. Yes, sir; I believe 

he did testify to that. Q. You said, yesterday, I 

think, that you met him about 9 o'clock? A. Shortly 

after 9 o'clock, about 9:20 or 9:30; something around 

there. g• About 9:20 or 9:30? A Yes, sir. Q. And 

that was the first time, that evening, that you had 

seen him? A. Yes, sir. q. You testified, did you 

not, upon the examination in the Police Court, in this 

case? A. Yes, sir, I did. q. Have you at any time 

since the trial in the Police Court, or at the trial in: 

the Police Court, said anything, in any case, about 

meeting the defendant at 9 or 9:30, or about that time?. 

Mr Ely: I object to that, as immaterial, irrelevant 

and incompetent. The Court: I sustain the ,objection, 

to the form of the question. Mr LeBarbier: Sir? 

The Court: To the form of the question. Mr LeBarbier: 

Well, I agree with your Honor. The form is probably, 

objectionable. By Mr LeBarbier: q. Have you, at 

any time; before yesterday, stated that you had seen 

the defendant about 9 or 9:30 o'clock? Mr Ely: I 

object to that. The Court I overrule the objection. 

By Mr LeBarbier: Q. ow answer the question.. A. I 
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don't think I have. q. Well, don't you know, 

Officer? A. No, sir. Q. You don't know? A. No 

sir". 

Now then we recalled his former testimony in the 

Police Court examination to him, on page 109: "Q. And 

a number of other people, to the number of twenty, 

whom you saw, did they have sheets about them? A.-Yes, 

sir. I didn't see this man at 9 o'clock." 

Now, I can hear my distinguished friend, in his 

stentorian vpice, walking up and down here, saying, 

"Of course, not at 9 o'clock, he didn't see him." 

But was Phelan fencing with me? Was he mis-

stating to you? What was it? 

You must remember that he is a detective, bound 

• to make hi H story good, no natter how the learned 

District At  will build him up. 

"q• I understood you to say, yesterday, that the. 

• identification-- at the time you  gave your testimony, 

yesterda, speaking of the identification of the de-

fendant, when he was called down, when he was with the 

others there, with reference to the action of Officer'. , 

Pitzsimmonv and :rourself, I understood that you said, 

'We had an  good look at him, to be sure we had 

the right man.' In that correct? A. Yes, sir; that 

4.) 
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is correct." 

NOwl was there any need to do that, if he had re-

cognized him, if he had seen him, even according to the 

contention of the People, at 9:20 o'clock and then saw 

him in the northwesterly room, with all the other 

people, people coming in and out, standing within two 

inches, and watching him, and seeing those acts done? 

Was there any necessity for his going out into the . 

lighter roam, to take another look at him, and than) 

after the arrest, saying, "I must take another look at: 

him, to be sure he is the right man?" 

"Q. Now, Officer, I have asked you what Was the'• 

size of this room? A. Why, it was about 15° by 20. 

q. 15 by 209 A. I don't know. It was about that 

size, I should judge. Q. How many feet, more or 

less? Just -give us some idea, if your observation was 

not too faulty? A. I don't know hoT 71any feet, more . -

or less. q. Can you state the length of the room? 

A I said about 20 feet. Q. And the width of the 

room? A. About 15. Q. 

can give? A. Yes, sir. 

That is the best answer you 

How many couches were 

that room? A. There were four couches in the,rooml 

that night. Q. Four couches in the room, that night? 

A. Yes, sir. q. And what was the width of them? 
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Were -they single or double couches? A. I don't know. 

You don't know? A. No, sir. g• Was the first 

'couch, as you went in, a double couch or single couch? 

A. I don't know whether it was a single or double 

couch." 

A very important question, as we consider. Were ' 

there two couches there, or was there but one? 

Paa. ELY: He said, double couches. 

MR. LeBARBIER: All right. We will quote his 

testimony: 

ttq. Was the first couch as you went in a double 

or single couch? A. I don't know whether it.was a , 

single or double couch." 

Now, considering the position, considering the 

subsequent act that was done, were there two couches 

there, or was there one. 

Is not that a point upon which the officer should: 

have been somewhat correct? And yet he said, "1 

don't know." 

N. Well, don't you know, when you entered that 

room, whether the couches were single or double 

couches? A. No, eir. Q. Do you know how many 

couches, just as you entered the room, were together, 

how many were bunched in together? A. I said that 

•I 
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there were four together. (1. Well, all in a line? 

A. They were all placed close together. Q. They 
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were all placed close together? A. Yes, sir. Q. And 

did you observe the height of these couches? A. Yes, 

sir. q. What was it" The height? A. About two 

foot and a half or three foot. Q. From two feet and 

a half to three feet high" A. Ye, sir." 

Now, one of our defenses here is the impossibility 

of the physical act, at the height, as given; which 

you, gentlemen, can reason out, when you come to de-

liberate finally, with this defendant in your custody 

surrounded with ever:7 presumption of innocence, not 

only guaranteed.. by the law, but guaranteed by his good . 

character. 

"Q. Are you quite positive that Galbert was in 

the room when you entered" A. Yes, sir." 

Yet he had testified differently, gentlemen. 

'c. And :1-lat happened when you were standing there? 

A. This defendant was lying on the 'ouch, and a man, 

who I have since found out to he George Galbert--

R, Wow, wait a minute. Is that George Galbert (in-

dicating a man at the bar)" A. That is the man; 

yes. (1. The man who now approaches the bar" A. Yes, 

g• That is the man" A. Yes, sir." 
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• XOW We have; in a fearful case of this character, 

the o'fficer saying, 'Yes, sir; Fitzsi mOns and myself 

were in the room". 

We have hip') saying, in another part of the sworn 

_testimony, 'Then we were in the room, the defendant 

came in." 

Now which is true? 

The learned Assistant here can say that it will 

please him to take the testimony that came out at 

this sitting of the case, and not the testimony taken 

at the Police Court examination or at the other 

trial. 

Was the other testimony false or is this testi-0.•••fH• 

mony false 

You cannot reconcile the two, gentlemen; and I 

am free to say, and as you believe with me, a jury 

cannot juggle with the facts. 

Now which was true? 

If he is defective in that, do not treat it as a 

minor or material matter, because it is swort91' testi-

mony, and either one or the other must be true or 

false; and that is for you to settle. 
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. Then comes this question about the doorway. 

And he says that the room was very brilliantly 

lighted, and that the sides of the room were 'well 

lighted. 

Now, if there had been no other time at which the 

officer had testified differently, that fact would go 

to you, gentlemen, as a positive fact. 

Has he testified differently? Did he do it in-

tentionally? 

Let us see what he says. 

N. That shed light in the room you were in,. 

with Galbert and Bennett, were you? A. About five 

feet. Rut the rooms were curtained off." 

That was his testimony in the Police Court. Now, 

he did not use that word "curtained off" here. He 

said "drawn back" here. "Falling down", as the 

defendant says. Thick, opaque curtains taking up tile 

width of the space, 3 feet nine inches. 

"And a number of inches from the top and sides arid. • 

bottom allowed plenty of light to come in", he said, 

at the Police r,ourt examination. 

Now, which is it? 

So, we have the situation, at another hearing in 

this case. 
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He says here that these portiers were drawn and 

there he said that space was "curtained off". 

117.,as he swearing truthfully then, when he said that 

the light came in •from the top, the sides and the bottom 

or is he swearing falsely here, when he says that the 

curtains were drawn back? 

It is a most important matter, we consider, in . 

the presentation of this case to you, gentlemen. 

Now which is true9 Both cannot be true, gentle:Men. 

Either one is true, and the other is false; either• 

the first statement is false and the latter one is 

true; or the latter is false, and the first statement 

true. 

And was he flippant with me" We asked him at 

follows, referring to Bennett lying on the couch: 

"Q. Did he see you" A. I don't know. Q. If 

you know" A. I don't know." 

Now, he is right there, looking, within three or. 

four feet, with the other officer right by hit; and. 

we asked him that question, and in a case of this 

he says, "I don't know". 

~ sir; 

not". 

11Q. Did you see him with his eyes open? A. 

I don't know whether he had his eyes open or 
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We submit that that is important. 

flq. Did you see his eyes shut? A. No, sir; I 

paid no attention to his eyes whatever.. I don't know 

that he had any, even". 

Just listen to that, such flippancy as that. 

Now, if you are going to consign our defendant's 

future, the honor of his family, to the disastrous 

consequences that must follow a verdict of guilty, pause 

and consider that testimony. 

"I don't know", the officer says, "that he even 

had eyes". 

How near was he? A few inches. And he must hate• 

seen. Galbert was standing along the southerly side of • 

the room. Galbert was right here (indicating). 

.Bennett was right here (indicating). And these officers:' 

were about there (indicating). 

And the defendant comes in, and he stands there 

(indicating). He does not say a word to Bennett. All. 

these other people in the room, standing to the left, 

over here (indicating); and he would have to cross 

these officers, to get down to the couch, and would 

have to go up to the end of the couch, to take up. 

Bennett's leg. And they were facing each other, and 

all these people were there, within a few inches, 
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Is it credible? Can you believe it? 

And he lifts up his leg. 

Now, we have it, four feet, then two feet. 

R. ELY: Four feet from the floor, he said. 

MR. LeBARBIER: And Fitzsimmons says, eight i#ches. 

Now, take the couch at the height of a little 

over a foot, and try to study out the position. 

Even the Court said there, "I think you may ask 

the witness if he can state more definitely than he 'has 

stated, as to the distance". 

That certainly produced an impression upon his 

Honor, the Court. It certainly shows that the witnOSS 

could have stated it more definitely. 

Now, was he correct? 

Were the curtains down, with this constant coming 

in and going out'? Was Galbert there? 

He said here, that he turned him around. Phelan 

had never said that before. 

Now, I do not want to dwell upon the situation, 

but it Ls BO lm[,ortant to us, that I must. 

He said, on the other trial, that the defendant 

Galbert came in, and took up the man TRennett's leg; 

and, in this case, before his Honor and you, gentlemen 

of the jury, he says that he turned him over. 
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Now, has he concocted a story to substantiate the  

raid, with the other officer? Can you say that? 

I do not know that I care to go so far, but the 

facts impress me most strongly. There is something 

'rotten in the case, on the part of the prosecution. 

•"Q. Was the defendant standing up?" 

If these officers had testified that he got right 

down on his knees, they might have had something to 

believe, there might be something. 

Was the defendant standing up? A. Slightly: 

bent forward." 

Now that is the testimony, "slightly bent for-. 

ward". 

Is it possible that that could be done? BecauSe 

apart from the incredibility of the story, we have the 

impossibility, physically, of making that connection . 

in the position which the officers state it was made, 

.And that iP the testimony, "sligi,tly bent for-

ward", not leaning over, or down on his knees, or 

anything else, but "slightly bent forward". 

N. And I presume you leaned over to see?" 

Now, imagine that situation. Why did he lean over  

to see? Were the curtains pulled down? 

Was that room dark, as they seem to have said, in 
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another court? 

Was it for the purpose of identification? 

Why does he lean over9 

The defendant comes in there, and then leaves the 

room, and i gone ten minutes, before Phelan goes out.  

Meanwhile people had gone in and come out. Was , 

it the defendantr2 

"Officer Fitzsimons was standing along side of. 

me. Ten or fifteen people in the room. All the other. 

couches occupied". 

But, a moment before, he said that the second 

couch was not occupied. 

"Q. How long did you remain in that room, after 

Galbert went out9 A. About five or ten minutes". 

Then we came back at him upon this. 

"Haven't you testified that one of the reasons 

for the identification was his bald head?" And he 

answered, 'Tee". 

”q. The main remarkable feature about him? 

A. Yes, sir; that is right". 

Now Fitzsimmons took the stand, and tried to 

make out that there were no other bald headed men, 

with mustaches, there, that night. But, when pressed 

as to that, he admitted that there were. 
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Now, was officer Phelan correct? 

Is there any mark on the back of this man's head? 

At no time has it come out in evideince in this 

case. But this man has been sitting in the back of 

the court room, looking at the back of his head. 

Now, has Officer Phelan magnified, or has he told 

us the whole truth? 

Is his testimony sufficient to make out a sati8-

factory identification,, with the commotion that there. 

was there, that night; or, necessarily, most he be 

mistaken? 

Or, if I may venture to say so, must his zeal keelo-

him up to the point that, having made the arrest, Borne -

thing must be done to sustain ,a conviction? 

Now, I amnot talking of police officers in general. 

I am talking of this one police officer here. 

They have never seen him before, in any way at 

all, except as to a matter of rebuttal, that cope 

to in a few moments. 

"Q. And was it light at the extreme westerly wall?" 

vow, we have he  Phelan say that it was light. 

But Fitzsimmons answers, "It was quite dark". 

Now this is only a room 18 by 20 feet; and yet, 

according to Phelan, there was a flood of light stream 
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ing in over the top of the curtain pole. 

And I do not believe that any juror will believe 

that, in that small room, there was any dark spot in 

it, with 15 feet of light, a broad flood of light, 

pouring into that room. 

In fact, that was the testimony of Phelan himself. 

,After he said that the room was quite light, he says it. 

was quite dark, at page 134. 

He said that everythinp was brilliantly lit up 

from the room on the other side; and, when we press 

him down, he says here, "The end of the room was quite 

dark". 

Is that sufficient to convict a man of the crime tyr-,-. 
sodomy9 That is the question for you. 

Now we come to Fitzsimmons. 7e took the stand, 

and virtually corroborated the act. 

He says that he was there. I think he said he 

was there on the night of the 14th, too. 

MR. ELY: No; he does not. 

MR. LeRARRIT-M: I am not certaid about that. or, 

Phelan was there. 

MR. ELY: No. 

MR. LeTiARBIER: I may be mistaken about that, too. 

But he had never seen the defendant before, 
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though there had been visits of the officers to that 

'place before. 

R. MY: Yes. 

MR% LeRARBIER: Now, what does Fitzsimmons say? 

N. Now, Fitzsimmons, how is this room, the north-

west room of the Turkish bath establishment, situated, 

as you have described, in New York, lighted? A. It 

was dark, except for the light that shone in from the 

adjoining room, through the doorway. The adjoining roam 

was a brilliantly lighted room. q. Well, then, I 

will ask you the specific question. Was this extret0e. 

northwesterly room lighted by its own light, from any 

light in the room that was lighted? A. No, sir. 

Q. Then all the light that came into the room came 

from the adjoining room, which, as you say, was 

brilliantly lighted? A Yes, sir. Q. And, other-

wise-- How far in did that light shine brightly? 

A. Oh, it shone in every part of the room. You could • 

readily distinguish anything in any portion or part 

of the room." 

It Q And what became of you and Phelan? A. Well:, 

Phelan followed him directly into the room, into the 

next room. T walked in as far as the threshhold of the 

door, and ti ie n came back." 
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Now, on the question of identification, these 

points are of importance, gentlemen. 

Did Phelan go out immediately? Phelan says he 

was in there five or ten minutes. 

Fitzsimmons has said that the room was dark, 

except as it was lighted from the other room. 

Phelan has said that the end 16.-'f that room was 

dark, which sustains our contention that the room was 

dark, when the curtains were down. 

Now, did Phelan follow this man out immediatelY-

Phelan says that he did not. 

Fitzsimmons, in order to try to make that identi-

fication complete, says that he did, and that they went 

out side by side. 

Which one is tellingthe truth, gentlemen?. 

Nothing was said by Galbert to Bennett, or by 

either one to the other. 

N. Did he go out before Galbert? A. After him,. 

I won't say after him. They probably went out of the. 

' doorway together. The door a ,ride door. Q. Well 

that is what .1 want to get at. Phelan left with the 

defendant? A. Yes, sir." 

11Q, Did you not testify, in the case of the 

People against Bennett, as follows: lq. Then you 
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followed Officer Phelan, ten minutes after? A. About 

that time'. A. Yes, sir, I testified to that.  

Now, which was it, gentlemen, on this important 

question of identification? 

Did Fitzsimmons go out, ten minutes after Phelan? 

Did Fitzsimmons remain in, ten minutes after 

Galbert went out? 

Or did they bPth go out together? 

In all this. =motion, and with men going and. 

- out, and 78 men arrested there, that night, can you SA.y. 

that these offi ers were correct? 

N. Then why didn't you say so, a few minutes 

ago, when I asked you positively for the time? A. 

Well, i have forgotten the time since." 

This is not a case to forget in, gentlemen. 

Then what you said here, a moment ago --

will withdraw that question. 'Don't you know? A. 

was not paying any particular attention.' Is that 

true? A Yes, sir; that iH true. I have recollected 

since, though." 

Now, if we can appeal, with any force, to the 

irreconcilable differences that we see in the testimony 

of the officers, we submit a stront, claim, a strong 

defense, to you, on thir it  

4.1 
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sow, it was all important to get the size of that 

door. 

It was all important to determine upon the ques-

tion of the light. 

It tas all important to determine who the man was 

in there, and if they could see him. 

It was all important to them to keep him right in 

their minds eye. 

And ,et they remain in that dark room. The de-

fendant goes out of that room. He 

according to their story. 

And the defendant tells you a perfectly straight 

story of how he took his bath, and was asleep, in 

his room, when they knocked, after the raid was made.• 

NOw we will get down a little closer on Fitz-

simmons. 

"Did you see any bald men there that night?. 

A. I didn't take any particular notice of them. 

believe there was. Q. You don't know? A. I will Say 

is away ten minutes, 

there was. Q. Then- were? A. Yes, sir. Q. 

bald men, with mustaches, there, that night?" 

A most important question, 

answer from the witness, "I don't 

and we get the 

remember". 

Any 

On the very vital point of identification, in 
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this case, for, if there were others that possibly 

might there, there might be a mistake, we find the 

officer hedging, and saying, "I don't remember". 

Gentlemen bear that in mind. 

He also went into that other room, for the pur-

pose of a better identification. 

But there is no proof, in this case, that, when 

the defendant went out there, into that other room, if 

he *as there aeall, according to the testimony of the• 

officers, that either Phelan or Fitzsimmons followed • 

him out. 

N. Now did you go into that room?" 

And Fitzsimmons himself says, "No, not into that 

room". 

He also says, most positively, that the portiers-

were drawn to the wall. 

I asked him if he had not testified differently 

before, about that reclining room, and whether h 

had said that it was curtained off in the manner he 

described. 

Now, that is the testimony of the two officers, 

for the People. 

If you are to disregard those differences, if 

you twelve gentlemen, fair minded as I believe each 
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one of you is, go out into the room here, to deliberate, 

and can simply say, 'Well, I think that is an 

immaterial point, in a case of this kind. I guess, 

after all, in the main, their testimony was correct. 

I guess that we don't consider a door fifteen feet, 

as they say it was, or fourteen feet, of any conse-

qunce, when it was only three feet nine inches, or 

that the testimony in the Police Court was absolutely 

different from the testimmny given here;" if yOu are 

to say, gentlemen, that you do not consider those 

differences of any account, then you have to consider' 

that the officers swore that they saw this act.camMittt- • 

ed, this incredible act, done in a manner physically 

impossible to do; and then you have a right to reach 

the conclusion to destroy the defendant, for a verdict. 

of guilty means destruction to him and to his family. 

I can hear my learned friend say, 'What motive 

have the officers?" 

TOR. ELY: You will hear it. 

R. LeRARRIER: Yes; I will hear it. 

"Have they a motive? Has an officer ever been. 

mistaken in his life, particularly a detective?" 

Keeping to the record, in this case, forbids Me 

from makinc reference to outside matte 
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Are we to place our life and honor in the keeping • 

of officers, in a case of this kind, where there is• 

every effort .to make a conviction, upon the testimony 

of an officer like Phelan, upon the testimony of an 

officer, like Fitzsimmons, who dsiagree entirely, one 

with the other9 

It is up to you, gentlemen, to entirely destroy u 

if you believe that. 

It is up to you to say that this infamous practice 

was carried on by the defendant, and on such testimony 

as is reasonably defective, and to send him away. 

I hardly think that that testimony carries'with • 

it reasonable conviction to your minds, beyond a 

reasonable doubt, that this defendant, with the commo 

tion there, the differences in the testimony, the dark 

room, the curtain, the light, Was the man that Officer 

Phelan and Officer Fitzsimmons endeavor to make him 

out. 

Now, the next witness was Walsh, the Inspector. 

He came there. The lines were laid. The fuse 

was lighted, the officers were surroundinF, the place;, 

no word had been sent outIthat night, that any raid. 

was to take place, or communication made with the 

Inspector4. except that he was to make that raid. 
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Some one must suffer, someone must be offered 

up, as I say, on the altar of sacrifice, for a viola-

tion of the law. 

If some one did it, if there were some people 

there who indulged in infamous practices, if they did 

succeed in getting a gentleman in with the rest, htts 

the testifqony brought home here that the defendant, 

Galb.ertl was the man; or was there a mistake? 

If Phelan, in his eagerness, which he has mani-

fested throughout this case, in almost every question 

that was put to him, if Phelan is to be believed, 

regard to the smashinc of that door, then we have 

Inspector Walsh and Fitzsimons saying that they only 

went up there, and knocked. 

MR. ELY: Threatened to smash it in. 

VR. LeBAiVRIER: Is this hurtirw you? 

MR. ELY: Not at all. I am only correcting you. 

MR. LeBARBIER: What is the fact? 

"I knocked at the door, and there was a voice with-

in, asking what we wanted, and I said we wanted him to 

come Out, in a few ma ients, the door was opened; and 

he had a chance to dress." 

Now, gentlemen, that is the case for th'e People. 

We have shown here, and I have endeavored to 
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point it out as much as I have been able to, first, 

the identification as a defense, not being complete. 

Second, if an act was committed there, as the 

officers testify it. was committed, then, necessarily, 

their testimony is• untrue, because it is physically , 

impossible that that act could have been committed as  

they have testified to, under the evidence in this 

case.. 

The physical impossilility,we have pleaded, mad 

do plead) with all the power that we can bring to • 

ourselves in this case. 

Now, for. the third defense. If you reach the  

conclusion that it is physically impossible, then 

COMBS the question of the absolute incredibility of 

the officers. 

Measure it. Try to find the truth. 

Thatis where your solemn duty, as judges of the 

fact, comes into play, in the determination of this 

case. 

We produced here Rertha Fiedler, who said that 

she has been there for twelve years. 

She said that those couches are the same for the 

last twelve years, and that they are there today. 

As to the 1eight of them, does she srly anything 

In 
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like two feet and a half or o*y a little over a foot? 

Her testimony is not iMpeached in any Way. She simply 

states the fact, a little over a foot. 

MR. lu.Y: It is her opinion. 

MR. LeBAR;RIER: That opinion was stated as a. 

fact, and it is in the record as a fact, and we submit• 

It to you., _gentlemen, as a fact in the case. 

Then we submitted this diagram here. 

And then we came down to the story of Caldwell.. 

He tells where he lived. 

He. gave an alias name. Who would not? I do not. 

regard that as having any importance bearing on the 

case. 

If, unfortunately, any of us might possibly have 

been arrested, in any raid, it is only pIauSAble to 

believe, I think, that we would not giVe away. our. 

name. I will let the District Attorney make the most 

of that. I do not attach any Importance to it at all.. 

Now, he says that he is unmarried, an architec: 

and he describes what took place there. 

He says he went there for the first time; that 

he went there for the first time, that ilight. He took 

his bath. He walked around. He went to 'the  north-

west room, and he pulled the curtain aside. It Wagi • 

7 
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down, He looked in and went to his own room; and 

went to his own couch, and slept there. 

.And, if he was the immoral man that they"endeavor 

to make him out to be, we might assume that, having a 

couch in his own room, he would have taken some man 

there, with him, upon whom to perpetrate these vile 

and villainous practices. 

His own room was only a few feet away. 

Now, he describes how he went there, and went. 

in, and went to sleep. 

"Going into that westerly room, did you draw the 

curtains? A. Yes, sir; I did." 

."What is the matter? Well, come out here, NTAMdq. 

and you will see what is the matter." 

And did he go out as a Maudqlsimpering and 

afraid? Was he coming out in a cringing way, knowing 

that he had been caught in a vile act? 

No, he came out of that room, ready to fight, and-. 

he was restrained from fighting by somebody, getting. 

hold of him. 

mffell, I will go out there, and I jumped up tuld 

put on my trousers-- my drawers and my undershirt—. 

q. Yes? A. And, in the meantime, there was a great. • 

deal of confusion and noise, and calling back and 

C. 



• 

270 

forth, and 1 opeaed the door and went out. Q. And -When 

you got out, what did you do? A. There was a man 

along a line of couches that stands all down the middle 

of the room, and he said, Oh, here is the indignant 

lady', and I said, 'Who are you talking to?' And he 

said, 'To you', and I cursed him, and started acrosa 

the couches and I was detained by a man behind me, _and 

. I understood that the place was raided". 

Now, gentlemen, consider the feelings of Caldwell. 

If his story is true, consider what an unfortunate-

positiOn he is,in, having gone there for the ,first 

time, that night, having taken his bath, as any . 

ordinary gentleman would take it, and reclining in his 

own room, on a couch. 

Considerlthen, that these officers come forward 

and say, "Notwithstanding what you have said, you are 

the Maude that we are after". 

And wonder if his heart and soul are not here. 

pleading before you twelve men to say that it is 

absolutely imi.ossible that he could do such a thing.. 

That is the feelirw that he has here now. 

The only defense that he could put in 15 the 

defense, "1 did not do it". 

If I am arrested, if, unfortunately, any Of you. 
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'paten are placed tn a strange concatenation of circum-

stances to cast suspicion on you what do you do? 

You come Out, as he did, cursing and swearing, 

and saying, "I didn't do it. Do you believe me?" 

Then let me bring in front of you that noble band 

of freinds, who testified to his character. 

If I am in trouble, to whom do I go for relief? 

If my word is doubted, or, like a note, you may 

say, unendorsed, what will make it negotiable? 

If my own name will not go, then, for God's sake, 

gentlemen, you find men of distinguished position, of 

responsibility, prominent here in the City of New York,.. 

who have known him, some for twenty-five years, 

others closely and intimately for three years and a 

half, or mbre. 

And, if'that is not a certificate ,of good charac-

ter, if those men, with whom he is working, cannot 

say to. this Court and jury, -"This man cannot be guilt* 

then what is the use of good character? 

If the heavens r'all upon Caldwell, if everything 

around us seems black and dark, then let me guard that 

ray of sunshine, produced here by those witnesses, 

well known in the City of New York, eminent men, 

prominent in business, social, financial and other' 



waysl and still say to Caldwell, "You cannot be 

guilty. We cannot believe the story that is told 

against you". 

Now, good Character r-ust amount to something. 

Living with a man for years, working with him for 

years, must count for something, in the hour of his 

peril, when they all come forward, and take the stand. 

And you have had occasion to know how they have 

known him, where they have known him, and you know 

what value to give to the testimony, when they say that.. 

they cannot be mistaken, from their close .association$ 

with him; and you have the night to say, from the 

proof of good character, which, like a mantle sur-

rounds this defendant, "No matter what the prosecution 

has said, I cannot believe that Caldwell did this 

deed." 

Who is Mr Carrere, of Carrere & Hastings? 

Architects. Well known firm. 

Who is rr J'acksonc The splendid gentleman who 

took the stand, and knows him intimately for a number 

of years. 

Who is Yr Brainard'? Of that firm. 

Where can we f,o? Will the District Attorney want 

us to go to some abnoluLe strangers to find out what 
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11,1$ reputation is? 

Tell me a man's friends, and I will tell you 

what he. is. 

Then we have MY Carrere, we have NY Brainard, 

we have NY Jackson, all certifying to the unquestioned 

good character of the defendant, for morality and 

decency and for trustworhtiness and truthfulness.. 

Now, let us travel outside of that firm, for a 

moment. Mr Look, a splendid, noble fellow; a man. 

engaged in his own business, in his own affairs; • AmpWn.:. 

him intimately for the last twenty-five years; sees 

him frequently; knows who he is, what his company its, 

where he goes, what he does. 

All of them staunchly standing by the defendant, 

to say, "Gentlemen, you must have a reasonable doubt 

in this case". 

And, if you pass over those five gentlemen, come. 

with me to this other witness, who took the stand in hiS. 

behalf, Mr Atherton, of Louisville, Kentucky,who has 

khown him and his family; who comes on here, three .ot-

four times a year, and remains a month or so at a. time. 

He took the stand, and told you twelve gentlemen 

his character for morality- and decency was good, and. 

that his truthfulness was all right. 
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Have we satisfied you upon the identity of the man? 

Now, these men would not came around here, and 

tale that stand, for a million dollars, and say some-

thing that was not true. They would not go on that 
AR. 

stand and say, "I am going to lie about Caldwell; 

because if ,that evidence as to his practices is correct, 

I will see myself damned, before I will testify to his 

character, but we know who he is, we know his charac-

ter, and we will -give him a certificate". 

And that certificate must bear weight with itl 

with you, gent emen, in your deliberations, as to the 

endorsement of Caldwell's word, when he says that he 

was not there, that night, and that he did not commit:. 

the deed. When I say not there, of course, I mean 

not.in the room where this crime was committed. 

Now, I come, finally, to this one point, and that.: 

is the rebuttal testimony in this case. 

McCutcheon says that he saw him, on the 14th. 

Not a single citizen, not a single disinterested.' 

witness, produced here, outside of the police. !No --

body cominp, here who could have been brought by the 

District Attorney to testify disinterestedly to you, , 

that he was there; nobody but a police officer, who 

says he saw him there. 

1. 
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Now, is he correct? Did he see him, gentlemen? 

And Caldwell, backed up and surrounded by this 

good dharaCter, we have Called as a witness, and he 

says he was not there. 

Was he there9- Did he see him? 

Now let us get to the two rubbers. 

Connelly says that he saw him there frequently,. 

for a year. 

O'Keefe says that he saw him there.. 

Both men convicted of crime. 

MR. ELY: Of misdemeanor. 

MB, LeBARBIER: A crime is a misdemeanor. Both... 

of them. And a misdemeanor, not a state prison 

,offense, but involving punishment as for a crime. 

And we have the remarkable proceeding, in this  

case, that, on March 4th, 1903, these men were ozon-

victed of that crime; and the more than remarkable 

testimony that, since that time, sentence has not • 

been imposed. 

Connelly and O'Keefe, with the halter .around 

necks, bound to swear themselves out, must swear aamp.i,y• 

body else in. 

Now, in a case of this kind, gentlemen, is it . 

sufficient to satisfy you, beyond a reasonable doubt, H 



276 

that their testimony is worthy of belief, sufficient 

to justify you in a conviction? 

Those two men, who are now on their knEtes, begging 

the District Attorney, crying out for mercy, that they 

may have a suspended sentence, that they may go free, 

why shouldn't they come here, and in a general, 

glittering statement, pinning themselves down to no 

dates that we can fasten them to, say, "Oh, Tes, we 

saw him there. This an has been there". 

It was so easy to say, and difficult to disprove. 

And then, when we get through with this case, 

with Mr Ely demanding a conviction here, and obtainin 

a conviction, as he thinks, and in a way he has been• 

vindictive --- I have tried to keep him pleasant, but. 

it has been hard work--but he is out for a conviction,, 

and he will say, "Is that a sufficient motive. for 

these rubbers to tell that?" 

And I say, from my experience, that it is 

sufficient, and, when his soul has been gratified, 

and when the cockles of his heart have been warmed 

by a verdict, coming from the lips of the foreman, 

"We find the defendant guilty", he will pay, nIr 

Connelly and Mr O'Keefe, come up here. Discharged". 

That is what will happen. That is the very thing 
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And so, where it is impospible for us to meet 

those general allegations, titley have come forward here, 

and testified against us. 

Now, gentlemen, I am about through. 

The Court has been more than gracious in allow-

ing me to talk as long as I have, but there have been, 

these points that I have been wanting to bring to your 

attention: 

First, was the iddntification. 

Second, was the impossibility of the physical act. 

Third, was the incredibility of the story. 

Fourth, was our own plea that we did not do it. 

Fifth, was good character. Good character Which 

is a good name. It has been said, "Good name in man 

or woman is the immediate jewel of their souls". And 

we have built it up here, with all the force that we 

have been able to hring into this case. 

Those are five of the points. There is one more: 

Reasonable doubt. 

Reasonable doubt, as the Court will tell you, iS 

not an unreasonable doubt, it is not a guess, it is, 

not a surmise; but suhh a reasonable doubt as you 

have in this case, if you can reac# that conolumion. 
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Now, with the prosecution, our character has 

counted for nothing. With you, gentlemen, if counts 

for everything. 

It is our saVing testimony in this case, good 

character; and good character, it has been said, may 

and of itself should raise a reasonable doubt. 

I do not say that I can go out, with a good 

_character, and commit a crime, and be excused; but, 

as here, where it is pleaded to the very souls of 

each of you gentlemen, and when we come in, here with 

such an array of character witnesses, I am sure you 

will say, "Caldwell could not have done that because:_ 

his friends don't believe it, and. I know it". You, - 

gentlemen, will pause in your deliberations to say, 

"Is it reasonable to suppose. that he could have com-

mitted that act?" 

If you reach t -hat conclusion, that reasonable 

doubt, in this case, the Court will inStruct you that . 

it belongs to the defendant, and you must acquit 

So that our hood character is with you. 

We have sworn here, upon our oaths and upon our . 

honor, that we are innocent. 

We have sworn that there has been a gross mis-

carriage of justice in this case; that Caldwell, 



. 279 

sitting here, is not the man, under all the strange 

conflict of testimony, on the part of the People; 

that he is not the man that could have committed that 

deed. 

And, when you take into consideration, all that 

have said, as to the going in and out of that room, WO 

plead with you, gentlemen, to consider the nature of 

, this case, and its disastrous consequences. 

What frightful agony, what frightful torture •. 

you were sitting here, or anybody else, we will say, 

who was innocent; what frightful torture to consider 

that we may be adjudged guilty of a crime,, when we., 

would rather have had our head cut off than. have 

committed it, or have been charged with it. 

And we would rather have sacrificed every dollar 

in our pockets, or that we 'could have controlled, to 

go anywhere, or everywhere, outside of the jurisdic-

tion Of this court, and away from the consequences that 

might be entailed, if -e could have been apprehended. 

,We would have gone to the end of the world to escape' - • 

it. Did we do it', 

We have addressed ourselves to you. We have 

said, through counsel, through the character wit-

nesses, "No. I will go up to that witness chair, and 

I will say that I did not do it, and I will produce 



'men who will  back me up in my statement. We will 

stand our ground." 

Now, gentlemen, I importune you, speaking, to you 

as men, I importune you, before you reach a conclusionl 

not to treat lightly the testimony of those men. 

For God's sake, gentlemen, consider what we are 

up against. Consider the destruction. And, while r 

can hear my friend say, "No sympathy", we do not Want' 

sympathy. We want no outside consideration, only 

your oath. That is all we want. 

Consider the evidence. We ask you, and beg of 

you to find this defendant innocent. 
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SUMMING UP FOR THE PEOPLE 

of 

ASSISTANT DISTRICT ATTORNEY JAMES R. ELY: 

If your Honor please: 

And you, Gentlemen of the Jury, 

Before proceeding to an analysis of the • 

testimony in this case, it is fitting for me to refer4-, 

for a moment, to certain facts here that are conceded. 

It is admitted that, on the night of the 21st 

February, 1903, or the morning of the 22nd of February, 

1903, Inspector Walsh, accompanied by various officers, 

visited the Ariston Baths, situated at the northeast 

corner of 55th Street and Broadway, in the County of • 

New York, and there placed under arrest some 78 men. 

It is admitted that, prior to the time of the 

arrival of Inspector Walsh and his officers, there had 

been six or seven officers continuously in the Turkish• 

and Russian Bath establishment, from about nine o'clock 

in the evening, up to the time that Inspector Walsh 

and his men arrived. 

It is admitted that this defendant was there, on 

the premises in question, the Ariston Baths, on the 

evening in question. 
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That he arrived, as he says, between 9:30 and 10 

O'clock, or 9:30 and 10 o'clock. 

That he remained there continuously up to the 

time of the arreet. 

That he was arrested, in his awn dressing roam, 

at about 1:45 o'clock in the morning. 

Now, those facts are admitted. There is no dis-

pute about them. 

The People contend, and now maintain that they 

have proved that, between the time when the defendant 

entered those premises, on the evening of the 21st 

of February, 1903, and the time when he was arrested.,,. 

he did commit an act of sodomy upon the person of one. 

Walter Bennett; and they have offered the direct 

testimony of two witnesses, which is positive, to thaH. 

effect. 

If the testimony of those witnesses be true, 

gentlemen of the jury, you are bound to find the deu, 

fendant guilty. 

If the testimony of those witnesses be true, 

there is no reasonable doubt in the case whateoevell. 

and, under your oath, you are bound to bring in a 

verdict in accordance with the facts. 

The attempt that the defendant has made to show 
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good character will not help him here; for, if you 

believe the testimony, goad character is no excuse 

for crime, it is no defense t0 

Now, what is the defense of the defendant? 

Simply a denial. 

And who appears upon behalf of the defendant? The 

defendant himself, the man who, of all others on .earth) 

has the most vital interest in the result of this case,'r 

the man who has more at stake here than any other 

individual whatsoever. 

He has sufficient at stake here, we submit, to 

lead him to testify to any alleged state of facts, 

to anything that he might believe would be a defense': 

to enable him to escape the result of his own act. . 

Aye, to commit perjury to escape. 

Bear that in mind, that he is the person who is 

vitally interested in this case, and consider that, 

when you consider his testimony. 

Now x,hat does he say? 

He says that he went to these premises, at 9:301 

or thereabafrts, on the evening of the 21st day of 

February, 1903; that he got his ticket; that he Was 

assigned to dressing room 201 in the westerly roolq. 

that he went in there, and undressed; and that he 



284. 

turned, by mistake, and went in the wrong direction, 

toward a cooling room,, this extreme northwesterly 

room, that the People claim was the place where this 

act wap committed; and that he found that he was 

wrong. 

Why, now, does he say that, that he went there 

by mistake., at the start? 

Why, simply and solely to try to make you believe. 

that he was ignorant of the premises. That is the 

reason. That is the reason he tells you that. Other-

wise, it has absolutely no bearing on the case. 

But that, he thought, perhaps, might induce you 

to believe that he was unacquainted with the premises. 

.He says that he left this room, which was then 

brilliantly lighted, and went to take his bath;, that 

he took his bath; and that then he wandered about the.. 

premises, going twice more to this extreme northwesterly 

room, and then going to his own room; but,, first, 

accosting a stranger at the Turkish Paths and w4ghing.'.. 

him, and then wandering around, roaming about, un“l§ 

finally he goes into his own room, and is, as he say$,... 

awakened from his sleep by a rapping at the door. 

He said that he was never in those baths before 

i# his life. 
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He says that he never saw Bennett in his life 

until after the raid had been made, in the Police 

Court. That is his whole story. 

Does he tell you, or offer any explanation to you,. 

as to why he was there on that night? Does he explain 

how he happened to go to these premises? Did he go 

with anybody? Was there any reason why he should -have 

selected these premises to go to? 

How did he happen to go to the northeast corner 

of 55th Street and Broadway, so far from home? 

Recollect that he tells you that, at that time, 

he was living on East 82nd Street, at 105 East 82nd 

Street. 

Do you believe that it was just by chance, on  

this night in question, that he first visited those 

premises, so far away from his residence? 

What was he doing there, for those three and a 

half hours? 

Do people usually hang around a Turkish bath for 

three and a half hours, if they go there simply for  a 

legitimate and proper purpose? 

What was he doing, making acquaintance with • 

people that he saw, or attempting to make acquaintance 

with people that he saw, in the baths there, if it wag( 
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not for the purpose of satisfying the appetites that 

the People claim that they have shown that he has, 

and which he satisfied there, on the person of Bennett? 

Did he not show a marked familiarity with the 

premises, describing this rooth which was fitted up as a 

sort of gymnasium, with pulleys and weights, where,. 

these scales were? 

Was that familiarity with these premises simply 

bred of that one visit, 

And he offered absolutely no explanation as t 

Why he shouJ.d4av hen in that neighborhood, or wht. 

he should have gone to that Turkish bath, on that 

occasion, rememberin how far away he lived. 

What was he loitering there for, for three houro 

and a half? 

He says, forsooth, that he went there for a . 

legitimate purpose, nay, a proper purose, that of 

purifying and cleansing the Pody. 

If lie had gone there for that purpose if he had  

gone there ,illd conducted himself properly, and done 

nothing else than what would have been a perfectly • 

proper and legitimate act, taking a Turkish bath) do 

you suppose for an instant, that when he was 17.apRO4' 

up, awakened, that he would have given a false name 
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.address? 

Was it not consciencelthat doth make cowards of 

us all, which said to him, in a voice that spoke so 

loud, "You are guilty. You must get out of this"? , 

And •so he gave a false name and address. 

If he had been in any place and, mind you, he 

would have you believe that he was there properly and • 

legitimately, and honestly believing that it was a 

respectable place-- if he had been in. any place that. - 

was not respectable, where there had been trouble, 

why it is conceiveable that he should have given an 

alias and.a false address. 

But wouldn't you, and each of you, under those 

circumstances, have said, "What do you mean .ty 

arresting me9 

and address. 

I am so and so", giving your own name 

liry position is such and such. What do 

you mean9 I will prosecute you. You arrest me at 

your peril"? 

If you were honest, that would be your feeling, 

and that would be the way you would act. 

He, however, s%id nothing of the kind. He gave 

false name and a false address. 

Now, gentlemen, that is his story; And that is 

all of it. 
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-I will ask you to consider his story from the 

standpoint of probability, with the testimony of 

O'Keefe and Connolly. 

Here are two people who were employed there, at 

that Turkish Baths who say that they have seen this 

defendant there frqquently, for a year, at periods of 

from a week to two weeks. 

Why should they come here, and say that? 

The defendant himself was iAterrogated as to 

whether or not he had ever had any trouble with either 

of them, and he said no, nor had they with him. 

Why should they come here, and tell any such story 

as that, if it was not true? 

Why should McCutcheon come here, and say to you 

th,ct he had seen the defendant there before, on the 

14th day if ebruary, 1903, if that was not true? 

None of those three witnesses was shaken on the 

stand. Their testimony was not weakened by one jot 

or tittle. 

Did they not imprt,BB you as honest men, testifying 

truthfully'? 

0,cu1d you discover any bias against this defend-

ant, or any reasora why these men should come here, and 

deliberately commit perjury, for that is what it is? 

0 
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Do you seeany reason or bias which would be 

sufficiently strong to make them come here and commit 

perjury'? 

• And, if their testimony is true, the defendant's 

testimony is absolutely false; and, if his testimony 

is false, in that particular, then it is false in 

every other particular. 

If you find that any witness is testifying falsely 

in one particular, you may disregard the whole testimony 

of that witness. 

Now, gentlemen, we come to the testimony- of Fitz-

simmons and Phelan. 

They are the principal witnesses for the People.. 

Yba have seen them on the witness stand, and you  have 

had an opportunity to judge, from their manner of 

testifying, from their appearance, and from the testi-

mony that they have given, as to whether or not they , 

are truthful and reputable and honest witnesses. 

And I venture to sty that you believe that they 

are truthful and honest witnesses. 

Their testimony, as to the main facts it( the falIe).-

has not been shaken one iota, not in the slightest 

degree, as to the main facts in the case. 

The identification is complete, the identification_ 
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of that defendant as being the person who did, as 

matter of fact, perform the act of sodomy upon the 

person- of Walter Bennett. 

The very fact that they were so careful to see 

the defendant again, after having seen him in the 

northwesterly woom, when Fitzsimmons followed out to 

the-threWabld, and saw this defendant, in the westerly - 

roam, and when Phelan went out, practically, simultan-

eously with him, to see him further, that very fact 

only shows how careful they were, and how anxioies they., 

were to make absolutely no mistake. 

It only shows that they knew how serious a charge--•• 

this was, and what the effect of it might be upon this. 

defendant, and how anxious they were that there shoul4.. 

be absolutely no injustice done to anybody. 

And, forsooth, because, when they were engaged 

in observ.ng certain acts, they did not stop to 

measure the height of a couch, ,or to be perfectly ce1,7„ . 

tain that a doori:ay was a certain number of feet wide,. 

or go up, for example, when Galbert raised Rennett'S -• 

leg, with a tape -measure, and see just the angle at 

which his leg was raised, their testimony is ..... „ 

no good at all. 
=4, 

Why, do you supi)ose for an instant that anybodV 



-would be taken up with such details as that,- when such 

practices as we maintain our proof shows to have been 

engaged in there by the defendant, were going on? 

Why, the very fact that there are, possibly; a 

few discrepencies between their testimony, in some 

immaterial details, shows that the testimony of those 

witnesses is true. 

You know, Mr Foreman, and you, mr Second Juror, 

if you both happen to look at a certain thing, you may 

get the distance semowhat different, although you may 

have both seen the same thing, and you may sayl-per-

haps, that it was two feet, and the second juror may 

say it was three feet. 

But that is a mere detail. 

And, if those officers had corroborated each 

other absolutely, in every one of these small details,: 

you would have been at liberty to say, "This is a con-

cocted story, and they have gone over it together, and • 

they know what each one is going to testify to, and we 

can't, believe th,ct they are truthful. 

If they had corroborated each other in these Un-

essential details, you would not have believed them. 

What motive have they for testifying falsely? 

They never had had any trouble with this defendant. 

The defendant says no himself. 
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Do you suppose that those two men had any motive 

in this world, which would he sufficiently strong to 

make them came here, and endeavor to railroad this 

man? 

Do you suppose that they had any motive, sufficient-

ly strong to make them enter into a conspiracy, for 

that is all that it is, to enter into a conspiracy'; one 

with the other, to railroad this man, wham they, Fitz-, 

simmons and Phelan, never saw before in their life, 

before the 21st and 22nd days of February, 1903? 

And you have got to find that these men,, and all. • 

the witnesses for the People, are testifying falsely; 

and that the only person testifying truthfully, as to 

the facts, is the defendant himself, unless you find 

him guilty. That is what you have got to do. 

Now, we had some testimony with respect to the 

character of this defendant. 

Well, Fentlemen, I will venture to say that a 
fFiends 

man's,would he the very last persons on earth who 

would know of a tendency of -bilis kind entertained by 

anybody. 

He would know whether or not these people might 

he addicted to, or seduced into these practices, and 

he would he very careful to concealhis perverted 
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El.ppetite from them. 

As for that, take Mr Carrere, a well known gentle-

man, who is an architect here, and an employer of this 

defendant. Do you suppose that the employer knows, 

or lives with this defendant, or knows his habits? 

Do you suppose that this defendant would allow his 

employer to discover an  such habit as this? 

The same may be said of Mr ;rackson, his employer.. . 

The same nay be said of MY Brainard. So, the same may 

be said of all three members of the firm. 

What one of you gentlemen, who employs people, 

has really any accurate knowledge as to what his 

employes are doing, out of business hours, when they 

are away from you? 

You take them at a certain standard, or believe 

that, they come up to a certain standard, when you en-

gage them, and, after that, you do nut know anything 

about them, and do not look them up. 
why 

And that is, perhaps, so many employes go wrong. 

But tliat is the fact. These three gentlemen 

forsooth, who, from the very nature of their eituatiom, 

would he three of the last men on earth to know any-

thjng about the real habits of this defendant, have 

been brought here, and put on the stand, to give hiM a 
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'certificate of character, and testify to his reputation. 

That they are honest in their testimony, so far as 

they know what his character is, I have not the slight-

est doubt 

That they may believe what they say, as far as the 

defendant's character is concerned, I do not dispute, 

for a moment. 

I am not impugning them, but I say that, from the-, 

very nature of the Position that they occupy, they are 

not the people, who, in a case where the charge is. 

what  it is here, are the proper people to testify as  

to the character of this defendant. 

Where are those that he lives with, and that he - 

associates with? 

Is Bennett one of his witnesses? 

We have had Mr Look. Mr Look says that he has 

known the defendant for some twenty-five years. That 

is all. He is a friend of his. 

What I said before, respecting these three other 

gentlemen, might be applied to Mr Look. 

And, as to Mr Atherton. WILy, Mr Atherton said 

that he has been coming on here for the last three 

years, and spending a few months; and that he has 

seen the defendant each tim6 that he has come on, and 
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during some of the time that he has been visiting here, 

during these  three years. 

Do you suppose that that man would let an estimable 

gentleman, like Mr Atherton, know what his morbid 

cravings were? 

Do you suppose that Mr Atherton, under any circum-

stances, would ever have learned that? 

Do you not suppose that, no matter how depraved 

the defendant might be, he could curb his appetites 

sufficiently to enable him to make an appearance before 

Mr Atherton, when he came here to New York from 

Louisville, from time to time. 

And that, gentlemen, is the proof of character 

that the defendant has ofrered here, which, he sayS$ 

should create a reasonable doubt in this case. 

Proof of character, to create a reasonable doubt!' 

Itis proof, perhaps, that a Court might take into 

consideration, as to the estimation in which a certain 

person had been held by certain estimable gentlemen 

in passinv sentence; but it is not such proof as 

should raise any reasonable doubt as to the facts that 

have been developed 'here, in this case. 

want you to bear in mind, gentleme n, that no 

adequate explanation has been offered by this defe .8.11t 
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as to his presence in thb- bath house, oti the evening 

of the 21st and the morniiv of the 22nd of February, 

1903. 

I want you to remember that he has told you 

nothing about his movements there, during the three 

and a half hours that he remained there, from which 

you can gain any insight. 

I want you to bear in mind the distance between 

the bath house that he was found in and his own home.• 

I want you to consider the testimony af 

O'Keefe and McCutcheon, the former two testifying that 

the defendant was an habitue of those baths, and 

McCutcheon testifying that he saw him there on the 

14th. 

I want you to bear in mind the testimony of the  

t' 'o officers, Fitzsimmons and Phelan, that they did . 

actually, see this defendant performinr, the act of 

Sodomy upon the body of on  Walter :Bennett, in that 

northwesterly room of those baths. 

And I ask you if, on your oath, under that testi••-

mony, you can have any rasonable doubt as to the 

guilt of tho defendant. 

I ask for a verdict of guilty of sodomy. 

Ps. 



(The Court then admoniShed the jury in accordance 

with Section 415 of the Code of Criminal Procedure', 

.and took a recess until a quarter past two o'clock.) 
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THE COURT'S CHARGE. 

Gentlemen of the Jury, 

It would be idle to deny that the testimony 

in this case relates to a very disgusting and revolting 

subject. At the very outset, the mere statement of the 

crime charged against the defendant is liable to carry 

with it a certain revulsion of feelings that may be reas-

onably entertained by every man who has a decent regard 

for the proprieties and manliness of his sex; and it is 

because of the revolting nature of the crime charged 

that I wish, at the outset, to caution you not to permit 

that, of itself, to prejudice you against the defendant, 

so that it would, in any manner, interfere with you in 

delivering a fair and an impartial and a just verdict upon 

the evidence. 

You must, therefore, dissever from your consid-

eration of this case that reprobation which you may natuns 

ally and justly entertain of the acts that constitute, 

the crime of sodomy. 

The law is never meaningless. Where it declar00 

a certain act to be a crime, it does so for the preserva-

tion of soeiety, and the maintenance of good morale and 
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order; and the law found it necessary to denounce the 

acts charged here as of a most heinous nature, and it de-

cla.res such acts to constitute a crime. 

You are the exclusive judges of the facts in 

the ease. Upon you rests the responEilbility of dealing 

with those facts, and,of determining, upon those facts, 

Whether the defendant committed the act that it has 

been charged that he did commit. 

In its wise provision for the administration 

of criminal justice, the law declares that twelve men, 

constituting a jury, shall have the exclusive right to 

determine all questions of fact, in a criminal case; 

and, if a Unanimity of those twelve minds be reached, 

upon those facts, it may be taken as the nearest ap-

proach to absolute and perfect justive that is known to 

mankind. 

When the law casts upon you, gentlemen, that 

responsibility, it is to be taken just as selqously as 

the law contemplates it should. Ttis not to be taken and 

disposed of lightly. It is not to be relegated by you. 

as a matter of no consequence, when you leave the jury 

box. 

Verdicts of juries have a lasting and more per-

manent effect than is frequently thought. They declare 
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the sense of men and their convictions upon questions of 

right and wrong, of truth and falsehood. 

In passing upon the questions of fact submitted 

to you, I have bore stated that you are the exclusive 

judges; and, being judges, you, no doubt, appreciate 

what qualities a judge should possess. 

Those qualities, in brief, mean fairness, justice 

impartiality, freedom from bias, on the one hand, or 

prejudice, on the other; and, when a conviction of mind 

is produced by sworn testimony, and a conclusion is reach-

ed from that testimony, then the courage to declare the 

verdict, without regard to its consequences to the par-

ticular individuals charged with crime, or to any other 

Person in existence; or, without regard to either crit-

icism or praise. The sense of performing the highest 

duty that can be imposed upon a citizen should so govern 

the juror that nothing but the highest motives should 

prompt his actions, in the jury box. 

As you are now aware that you are the judges 

of the facts, it is my duty to instruct JOU upon the law 

of the case; and, as you are the exclusive judges of 

the facts of the case, the Court is the exclusive judge 

of the law of the case; and you must accept the instruo 
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tions which aregiven to you upon the law, without ques-

tion, and in good faith. 

The defendant is indicted for the crime known to 

the law as sodomy; and it is charged that, on the 22nd 

day of February, 1903, in this county,he performed an 

act of carnal intercourse on the body or person of one 

Walter Bennett, by the insertion of his penis into the 

anus of Bennett. 

That is ti e accusation contained in the indict.-

ment and upon the accusation the prosecution has intro. 

duced evidence which, it claims, supports the accusa-

tion, and proves the guilt of the defendant; and, upon 

that accusation, the defendant interposed his plea of 

not guilty, and he, on this trialldenies the act charged 

against him. 

So that there is a clear-cut issue framed 

between the witnesses for the prosecution and the defen-

dant. 

It iF not my purpose to comment upon the facts 

in the case, or upon the testimony of the several wit 

nesses that have appeared before you, or to express any 

opinion whatever, as emanating from myself, upon such 

testimony, for the responsibility rests with you, and not 

with me. 
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The prosecution claims that the defendant was 

found, with a number of other men, in a Turkish Bath es-

tablishment; that he was observed, in the course of the 

evening or night, from between 9 and 10 o'clock until 

about 2 o'clock in the morning, and that his movements 

these witnesses have described to you, and his acts which, 

they maintain, took place. 

Two witnesses, particularly, on the part of the 

prosecution, have sworn to having seen the defendant do 

the actions which they have described. 

They stated to you, in answers to the questions 

of the District Attorney, and in response to theopestiong 

of the learned counsel for the defendant, their observa-

tions, and described to you the place and its condition 

and characteristics. They have described to you not 

only what they claim this defendant did upon the body of 

Bennett, but what they claim Bennett, in turn, did Upon 

the body of this defendant. 

The precise offense charged against this defen.. 

dant is for the act that it is claimed that he did upon 

the body of Walter Bennett, and not for what Bennett is 

claimed to have done upon his body, though you are en-

titled,as jurors, to know all that occurred there, 

so far as witnesses can swear, you are entitled to hear of 
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everything that took place, because it rests with you to  

form your judgment upon all the testimony and upon all 

the circumstances and surrounding tranbactions. 

You will naturally ask yourselves, in searching 

your conscience to reach a true decision: Have those 

witnesses sworn falsely, When they say that they saw this 

act committed? 

If, on the whole testimony, you Should come to 

the conclusion that they did see an act of sodomy committ* 

eci, you will then, naturally, ask the question: Are they 

miStaken in the identity of the; person of the defendant, 

as to the commission of that act? 

Upon the first question, you heard the witrieg0e0' 

describe allthat took place. 

It is not necessary, nor is it my purpose to 

refer to those things, in detail. 

And, on the second question,if you are satis-

fied that they saw the act take place between two men, In 

that Turkish Bath establiShmentl then are they mistaken, 

or are they correct, in describing the defendant as one 

of the men? 

With regard to describing the person of the des, 

fendant, you have a right to take into consideration the 

testimony in all its bearings, the ansviers of the wit., 
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nesses to the questions of counsel, on either side, as 

to the particular appearance or any peculiar characteris-

tics of the man that thw say committed the act upon Wal-

ter Bennett, 

You heard the witnesses say- that they noted the 

appearance of the defendant, his head, his face, and a 

particular mark upon the back of his head, which was de-

scribed by one of the witnesses as an. impression. 

Are they mistaken? Or, have they got the actual, 

identical man that thqy saw do the act, and is that ac., 

tual and identical man the prisoner at the bar? 

In considering and analyzing the testimony, it: 

is your duty to weigh every circumstance. It. is your 

duty to ask yourselves: Is any witness actuated by a 

motive that would prompt him or induce him to testify 

to that which is false? 

Have the witnesses for the prosecution manifeSts. 

ed before you any such motive as would prompt them to 

testify to what is false/ Can you perceive any? 

Have these witnesses been mistaken as to the  

identity of the man that they saw commit the act or 11,W00 

they been committing a falsehood as to the commission 

of the act itself, or have they sworn to the truth, that 

they saw the act committed, and have they been accurate 
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and Correct in their identification of the defendant as 

the man who did the act? 

These are questions Which present themselves 

to you, in 'a most serious and grave aspect. 

The law defining the crime is very brief. 

I will read that portion of the statute to you which it 

applicable, and it is as follows: 

"A person who carnally knows any male person 

by the anus or by or with the mouth, or voluntarily 

submits to such carnal knowledge, is guilty of sodomy". 

I am sure that you appreciate the clearness 

and conciseness of that law; and it is the violation of 

that law that the deendant is charged with 

The District Attorney claims that the defeno-

dant was actuated by a motive that would prompt him to 

testify untruly. The learned counsel for the defen-

dant has, if I recollect his eloquent address to you 

aright, claimed that the witnesses for the prosecution 

had a motive. It is for you to say whether or not any 

one of those witnesses had a motive; whether the witness. 

es for the prosecution had a motive that would prompt 

them to swear falsely against this defendant, whether they 

had a motive of gain, of revenge, of pecuniary or rro-

fessional weward. 

any such motive? 

Has their testimony disclosed to you 
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The District Attorney claims that the defendant 

has the very strongest of motives to testify falsely; 

that he is here accused of a heinous crime, and that 

nothing else can be expected from him but a denial of 

the commission of the act charged against him; that 

everything that is „sacred to a man is pending in the bal-

ance, awaiting your verdict; and, that being se, he 

would have a sufficient mOtive to testify in such a manner 

as to escape adverse and disagreeable consequences. 

These questions are all matters for your con-, 

sideration ard determination. 

The defendant has introduced testimony of goad 

character; and, in instructing you as to the attitude 

which you should observe towards such testimony, I cannot 

do better than to instruct you in the words of one of 

the requests to charge handed to me by the learned 

counsel for the defense. 

This rerlaest which I have selected is numbered 

4, the fourth request, and it is one of three treating 

on the same subject, this question of good character. 

I select it, because, in my opinion, it tmm. 

braces all Of the three propositions, and it is broader 

and more comprehensive in It  scope, and more favorable 
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to the defendant, than either of the other two requests, 

and includes all that the others state, and I, tlerefore, 

charge it to you, and I will read it; 

"I ask your Honor to charge the jury that, no 

matter how conclusive the testimony may appear to be, the 

character of the accused may be such as to create a 

doubt in the minds of the jury, and lead them to believe) 

in view of the Improbabilities that such a person, of 

such character, would not be guilty of the offense charg-

ed, that the other evidence in the case is false, or the 

witnesses mistaken." 

While charging that request to you., gentlemen., , 

which, I believe, embraces the rule of law as to the • 

fullest extent that the defendant is entitled to, I 

deem it my duty to add to that charge, that testimony 

of good character, like all other testimony in the case): 

Is solely for the consideration of the jury. You can 

attach to such testimony whatever value you think it 

entitled to. You, can give it such weight as you think 

the circumstances of the case warrant. 

Testimony of good character, does not, of It-

self, conclude a jury, no more than the testimony on any 

other point in the case. Nor does it, of itself, cone. 

elude a jury from finding upon all the testimony, it 

A 

• 
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included., that the defendant committed the act charg-

ed against him. 

Nor does testimony of good character, of itself, 

conclude, beyond question, that the defendant is incapable 

of committing a crime; for a jury must hear in mind 

that the law presumes every man has a good character, 

until the contrary be proven; and that it may be 
claimed

 of all men who have been convicted of crime that, 

before their first conviction of crime in the eye of the 

law, they bore a good character. 

The whole question relating to that matter 1A 

solely for your determination. Give to the testitony 

of good character that weight that you think it entitled 

to, and if it creates reasonable doubt of the defendant00, 

guilt, give him the benefit of it and acquit him.. 

The defendant is entitled to the benefit of a 

reasonable doubt, on the whole case, upon every material 

question in the case, upon the Whole evidence or the lac4 

of evidence in the case. 

If you entertain a reasonable doubt, it is 

your duty to give him the benefit of it, and to acquit 

him. 

But if, on consideration of all the testteOnY 

in the case, you believe that, beyond a reasonable dOUbtt 
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the defendant committed the act charged against him, it 

will be your duty to so declare by your verdict. 

I am sure, gentlemen, that you understand what 

a reasonable doubt is, and that you do not require from 

me any further definition of the phrase; for definitions 

frequently tend to confuse the mind, more than to en-

lighten it; and it has been well said that the phrase, 

reasonable doubt, carries with it its own best defini-

tion, and that is, that a reasonable doubt is a reason-

able doubt. 

I may say to you, however, that a reasonable 

doubt is not a guess, or a conjecture, or a surmise; nor 

is it a means or a refuge for a juror to have recourse 

to, for the purpose of escaping doing a duty that may 

be disagreeable to him to do. 

Unless you have a reasonable doubt, then yolk 

cannot say that you have any doubt at all; and the 

reasonable doubt contemplated by the law is a reasonable 

doubt springing from the evidence in the case, and from 

no other cause or source. 

The learned counsel for the defendant has 

handed up to me some requests to charge. 

First--- The burden of proof never shifts in 

a criminal ease. 
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SO charge. 

Second-- The People must prove, beyond a reas-

onable doubt, the guilt of the defendant. 

have referred to that quite sufficiently, I 

think, but I charge you that, gentlemen. 

Third-- It is not for the defendant to satisfy, 

the jury of his innocence, but the burden of proof is 

upon the People, throughout the case, to prove the 

defendant guilty beyond a reasonable doubt. 

I so charge. 

The fifth and sixth requests, relating to the 

question of character, I have stated, I consider em.'. 

braced in the fourth request, which I have charged; and' 

I will, therefore, refuse to Charge those requests, upon 

the ground stated. 

MR. LE BAMIER: Exception. 

MO COURT: Now, gentlemen, I think that I have 

addressed pou upon the important questions in this case 

at a sufficient length, and I do not purpose to detain 

you any longer. 

In submitting the case to you, I have this to 

say: If you have a reasonable doubt of the defendant's 

guilt, it is his right to receive from your hands a 

verdict of acquittal. If you have no reasonable doubt 



but that he did the:act charged against him, the People 

have a right to receive from you a verdict of guilty, 

This prosecution rests between the People of 

the St ate and the defendant; and the law, in entrusting 

the qmetfon of the guilt or innocence of this defendant 

to you, is no respecter of persons, draws no distinctions 

with regard to grades of life or social conditions; it 

makes no excuse whatever for the commission of crime; 

that a man is well connected, in a business way or pro-

fessional line or in social life. Every person is equal 

before the law, and the possession of a high order of in-

telligence, or the advantages of friendships of value, or 

of social connections or relations cannot be interposed 

as any excuse for the commission of crime. 

You approach your verdict in a cool, calm and 

dispassionate frame of mind. If your conscience un-

warped or unmoved by any feelings of bias or prejudice, 

of animosity or of sympathy; convinces you, on the Whole, 

case, beyond a reasonable doubt, that the defendant cow. 

mitted the act described by the witnesses for the prose-

cution, it becomes your bounden duty to declare so by your 

verdict. If not, it is equally your bounden duty to de-

clare him not guilty. 

You have nothing to do with the conseopentes 
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Of your verdict; whether those consequences be painful 

or shameful or destructive of hopes or ambitions; you 

have nothing Whatever to do with those consequences. 

The law congtitutes you as judges and as judges you must 

act, unmoved by any other motive or purpose except to do 

justice. 

I submit the case to you. 

MR. LE BARBIER: May it please your Honor, I ex. 

eept to that portion of your Honor's charge wherein your 

Honor states: Whether the witnesses for the prosecution 

had a motive to !wear falsely against the defendant, 

have any motive; and whether the testimony has disclosed 

any such pecuniary motive. 

THE COURT: Any such WhA, Mr, Le Barbier? 

IE BARBIER: Any such pecuniary motive. 

THE COURT: I think you are in error. 

MR. LE BARBIER: Well, whatever the word was. 

I may be in error as to that. 

THE COURT: I made use of no such description. 

MR. LE BIFBIER: Well, pardon the lapse of my 

memory. Whatever that word that your Honor used was, 

And I ask your Honor to charge--

THE COURT: Before you ask me to charge, I re. 

peat now that all these questions are for the jury to 
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determine. I have expressed no opinion. They have a 

right to Ascertain whether any motive existed on the 

part of any witness. 

MR. LE BARBIER: And I was about to ask your 

Honor to charge, that they have the right to consider, i 

that respect, Whether there may not have been a mistake 

of identification. 

THE COURT: Oh, yes. I so charge the jury, 

that it is a question for them to determine. 

R. LE BARRIER: Then that is all, sir. 

(The jury retired at 3:50 P.M.) 

(The jury returned to the court roam at 6:30 

P. M.) 

THE COURT: Gentlemen of the jury, I have 

received a written communication from you, in Which you 

ask that the testimony of the defendant be read to you. 

The stenographer will read the teetimony. 

(The stenographer then read the defendantts 

testimony.) 

(The jury retired, and returned to the court 

room at 6.35, finding the defendant Guilty.) 

THE rOURT: Any application, Mt. Le Barbier? 
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R. LE BARBIER: I would like to have him re-

manded* may it please your Honor, for a week, anyhow. 

THE COURT: Tomorrow week? 

NIL LE RARBIER: Yes, sir; the 26th. 

THE COURT: I will grant your application. 
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TEE DPPTWDAWIS-REQUPSTS TO CHARGE. 

The burden of proof never shifts, in a criminal 

2-- The People must prove, beyond a reasonable 

doubt, the -guilt of the defendant. 

It is not for the defendant to satisfy the. 

jury of his innocence, but the burden of proof is upon 

the People, throughout the case, to prove the defendant 

guilty, beyond a reasonable doubt. 

4-- I ask your Fonor to charge the jury that, no 

matter how conclusive the testimony may appear to be, 

the character of the accused may be such as to create a_ 

doubt in the minds of the jury, and lead them to be-

lieve, in view of the improbabilities that such a 

person, of such a character, would not he 71111ty Qf 

the offense charred, that the other evidence in the 

ca.se is false, or the witnesses mistaken. (Peo. vs. 

Hems en, 43, 7. Y. 6.) 

5-- I ask your Tronor to Miarge the jury that 

evidence of rood c,-aracter may in and of itself raise • 

a reasonable doubt, which would warrant_ a jury in 

acquitting the defendant, no matter how strong the 

evidence against him may be. (Peo. vs. Seidner; Golding; 
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20 App. Div., 444.) 

6-- Evidence of good character is not only of 

value in doubtful cases, and in prosecution of minor 

offenses, but ipAintitled to be considered when the 

crime charged is atrocious; and, also, when the 

testimony tends very strongly to establish the guilt of 

the accused. It will sometimes of itself, create a 

doubt, when, without it, none would exist. 



THE SENTENCE. 

New York, June 26th, 1903. 

(The five defendants being arraigned together.) 

MR. PENTECOST: As the case of Theodore Casson 

was called first, I suppose it is in order for me to 

address the Court first. 

I cannot recall whether a motion was made in arrest 

of judgment and for a new trial, at the time of the 00004: 

viction, but, if not, I now make such a motion, on all 

the grounds provided for in the Code of Critinal PrOdedur • 

THE COURT: Motion denied. 

MR. PENTECOST: Exception. 

If your Honor please, the defendant, Casson, as. 

appeared upon the trial, 10 a working confectionert 

was adjudged guilty of the crime of sodomy; and it was 

shown that he was a victim, a passive participant in the 

act, if there is a distinction to be made between one 

and another of these men, in the accomplishment of the 

at charged. 

think I shall be perfectly frank with the Court 
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in expressing certain opinions that I have about a crime 

of this kind, in 'the hope that my sentiments may commend 

themselves to the Court, and tend to a mercifu dispos1g. 

tion of the defendant in this case. 

The crime for which these men have been convicted 

has been deClared to be a crime by the Legislature, and a 

crime that is -- at least by the penalty that has been 

attached to it -- one of the most serious character known 

to our law. 

I am frank to say that I do not agree with the view 

of the Legislature, in determining that this kind of an 

act is an act deserving of such a severe punishment, 

by sending a man to state prison for such a long term of 

years as he might be sent for. 

A man may be punished as though he were guilty 

of manslaughter in the first degree or highway robbery, 

both of which are crimes which affect society, by assault* 

ing the person, resulting in grievous bodily harm or 

death, or by taking away from the person of the citizen 

his property. 

While an act of this nature, it seems to me, on 

the contrary, is not a crime that affects the public well" 

fare, ,butis, rather, to be classified as a vice; arid' 

have if itierdoyls. question in my own mind Whether it ought 



to be made a crime at all. 31 

The most that can be said about it is that it affects 

two people, unless you wish to philosophize, to specu-

late, as to the moral effect of the act of two people, 

in secret; or, as in this case, the semi publicity, on 

the whole community. But, at all events, it seems to me 

to be a vice, rather than a crime; and, if. the State wishes 

to take cognizance of it, there ought to be an institu« 

tion where such men as these could be sent, if the State 

feels obliged to send these men away at all, or to care 

for their morals, Where they can be treated by competent 

alienist a. 

But I am surprised that the State puts its hands on 

these men at all; and it seems to me that the punish.a. 

ment does not fit the crime; and the sending of men to 

State prison for a very long term, because they are guilty 

of a personal vice, does not commend itself to my judg.-

ment. 

But, of course, I am not the Court, and the Court 

may differ with me very seriously in the view that I am now 

expressing; but it is an honest and sincere view that I 

am expressing, and I am bound to express it, in behalf 

of this unfortunate man. 

The act of which these men have been adjudged 

guilty, of course, is one that most of us have nothing 
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but hoisror and disgust for; but there are many acts for . 

which we have horror and disgust that do not seem to be 

crimes, to me, at least; and never ought to have been 

made crimes. 

I feel that the making of this act into a crime 

is part and parcel of the activity of the State in meting 

out eftwerer- punishment for men who sell liquor,- in pro-

hibited hours, or men who bet on horse races, all of 

which, to my mind, are vices, rather than crimes. 

That is about all I have to say, if your Honor 

please. The defendant here seems to have had nothing 

against his character, except this. He was an Indus.. 

trious, hardworking man, whose employer came to court, 

to testify in his behalf; and, so far as I am able to 

learn, he was a perfectly clean man, except as to this 

vice that he had. 

I leave him in the hands of the Court, as I'can 

do nothing else, except to submit to whatever sentence 

the Court chooses to impose upon him. 

THE COURT: 

the Court? 

MR. BUTTS: 

Does any other counsel desire to address 

In the matter of Schnittel, your Honor 

will recall that, when he was last before the Court, 

motion for a new trial and in arrest of judgment was 
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made on all conceivable grounds, at least conceivable to 

me, upon all the grounds specified in the Code, and the 

motion was denied, and he was remanded for sentence. 

Now, it seems to me that there are at least 

two occasions when the truth should be spoken. One is 

when a man is about to die, and another is ,when he is 

about to be sentenced for a crime. 4 

There is not a friend, who knows Michael Schnittel4 

be that friend man or woman, who does not believe him to 

be innocent of the crime of which he stands convicted, 

at this bar. He himself says he is innocent. I, his 

counsel, believe in his innocence. 

Your Honor, therefore, has only to do the duty 

which the law compels you to do, and that ial to pass 

the sentence, in accordance with the verdict of the 

jury. 

And I maim this statement, your Honor, in order 

that you may understand why I do not ask for mercy for . 

this man, because asking for mercy would be, indirectly, 

at least, in the nature of a plea of guilty. That he 

cannot make. 

But I do ask this, your Honor, in his behalf. Owing 

to the uncertainty of the day when .he was to be up for 



sentence, I am not prepared, at the present time, to make 

such application in his behalf for a stay of proceed-

ings, as I otherwise would have been, and I would ask 

that, in his case, the execution of his sentence be delay." 

ed until at least some day of next week, when I will have 

had time to prepare the papers, and make an application 

for a stay of proceedings and a certificate of reasonable 

doubt. For I state frankly, your Honor, that it is 

intended, of course, that the case shall be appealed, 

for the decision of a higher tribunal than this. That 

is all that I can say. 

MR. LeBARBIER: May it please your Honor: In the 

case of the People against George Galbert, the defendant 

moves for a new trial, on the following grounds: 

First -- that the verdict is contrary to the law, 

and clearly against the evidence. 

Second -- that the verdict is contrary to the evi-

dence, and against the weight of evidence. 

Third- upon each of the exceptions taken by the 

defendant to the rulings of the Court upon the objections 

to the admission of evidence offered by the prosecution. 

Fourth- upon eadh of the exeeptions taken by the 

defendant to the rulings of the Court in excluding tibei*. 



testimony Offered by the defendant. 

Fifth.' Upon each and every exception taken to the 

ruling of the Court in admitting witnesses or testimony, 

and deciding any question of law, or in charging or inf. 

structing the Jury upon the law, upon the trial of the , 

Issue herein. 

TER C0tJRT I deny your motion. 

MR. LeBARBIER: Exception. 

The defendant, George GaIbert, further, respectfully 

moves in arrest of judgment herein, on the ground that 

no judgment can be rendered upon the verdict of guilty 

herein, upon the ground that the indictment was insuffif. 

cient to confer jurisdiction upon the Court for the trial 

of this case, and that there are no facts alleged thereilv 

sufficient to constitute a crime. 

And, before Your Honor denies that motion, I respect., 

fully ask to be heard, for just one moment. 

• -,,,d.m....-‘ie.totat.-46 

Now, in every crime prosecuted'by information, be-

fore a magistrate, we are -all aware that, Under the 

sections in the Code of Criminal Procedure relating to: 

such prosecutions, in a magistrate's court, under the 

sedtions therein provided, and more particularly under 

sections 194 and 208 of the Criminal Code, there must : be 

facts set forth constituting the crime; and, in the prep". 

ent ease, of Galbert, the affidavit by way of information 



lq, 

to the-magistrate sett forth the facts, and he was held 

upon a probable cause by the magistrate to await the ac-

tion of the Grand Xury. 

So faq then, as that incident in the career Of 

the case is concerned, it may be considered as closed. 

But the case then proceeds to the Grand Jury, and 

there the wrIttebn accusation of that Grand Tury4_ *hick! . 

results in the indictment, must, under the sections of 
' 

the Code of Criminal Procedure, 278 and 275, set forth 

what the indictment is to contain, not only in the words 

of -the Statute, but, Under subdivision 2 of Section 2751 

a plain and concise statement of the act constituting 

the crime, without unnecessary repetition. 

Your Honor will recall, when the defendant, Galbert 

was arraigned for trial, and before any juror was sworn, 

I made the motion that there was not sufficient juris.i 

diction in this court for the trial of the defendant, 

Galbert, and I moved for his discharge. That motion 

was denied by your Honor. I now respectfully call 

your Honor's attention to the case of the People against , 

Miller, in the 81st Appellate Division, of the Fourth 

Department; and, to my mind, it seem that it has a 

bearing upon the motion which I am now making, in arrest 

of judgment. 



In that case, which came up in the County of Chemung, 

and which was an appeal to the Appellate Division of 

the Fourth Department, from an order of the County Court 

of Chemung County, affirming a judgment of the Recorder's 

Court, given in the City of Elmira, convicting the defend 

ant of keeping a disorderly house, Presiding Judge Parker, 

in that opinion, stated as follows -- and I will hand this 

to your Honor in a moment -- "There is another error 

claimed by the defendant, which is more serious in its 

results"-- and I beg leave to state to your Honor that 

this case was decided by the Third Department -" though 

I said the Fourth, before, by mistake at the March 

term of this year. I do not know yet whether it has been 

submitted to your Honor's consideration, If so, I am 

talking idly -- but, upon being arraigned for trial, the - 

defendant moved to be discharged, on the ground that the 

information was not Sufficient, under the sections 148 

and 149 of the Code of Criminal Procedure, the charge . 

being keeping a disorderly house, but, by the analogy of 

reading, I think it is applicable to this case-- "The 

Information was sworn to by one Chipp and charged, in 

general phrase, that the defendant, in the City of 

Elmira, has violated Section 322 of the Penal Code, in 
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that she did unlawfully keep and maintain a disorderly 

house, or house of prostitution." 

In the present case, it is alleged that the defend-

ant committed the crime of sodomy, on the 22nd day of 

February, 1903, in the County mentioned, with force and 

arms, upon one Walter Bennett, and then and there felon' 

iously did make an assault upon him, and did then and 

there carnally know by and with the anus of him, Walter 

Bennett, against the form of the statute. 

Now, I contend, may it please this Honorable 

Court, that the allegation, set forth in the indictment, 

in the words that I have read, is not a statement of 

fact. Particularly is it not a plain and concise 

statement of the act constituting the crime, without 

unnecessary repetition, as provided by subdivision 2 Of 

Section 275. 

I now proceed with the opinion: "So far thaAin-

formation designates the crime complained of, but it 

does not state any faCts tending to establish the com.i. 

mission of that crime." 

I now return to the information, as laid before the 

City Magistrate. 

If, under that information, and under the 

sections of the Code, it was incumbent upon the People 
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to set forth the facts constituting the act, so also was 

it necessary in the indictment, to set forth the acts 

and the facts constituting not only the act, but the 

crime charged, and not, under the indictment, pleading 

L's 

the conclusion of an act of sodomq, in that the words 

stated there, in the latter part of the indictment, are 

not set forth so as to state what the actual act was. 

The Appellate Division held in what I humbly take 

to be, analagousl3T the same kind of a case: "It is to 

be regretted that this conclusion must be reached, be... 

cause it results in the defendant's discharge." 

So far, then, upon the law. 

Now, I appeal to your Honor's judgment that all the 

infamy, disgrace and distressing consequences that can 

flow from the charge of such a crime has been meted out 

to the defendant. 

He stands convicted, in this county, before this 

Court and before the people, of the infamous crime of 

sodomy, arid I allege -- or, rather, I make this argument, 

upon this case--that, if there may be any saving in law, 

that the reasoning shall apply here: ."The specific °WOO*. ' 

tion was taken When the defendant was arraigned, and, Ines_ 

stead of being then put on trial, she should then have 
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been discharged. The Magistrate had not then acquired 

any jurisdiction to try her, and he never can acquire it, 

upon such an information." 

THE COURT: Do you draw any distinction in form or. 

in substance, between an information before a police 

magistrate and an indictment found by a Grand Jury, to 

which indictment the defendant pleads not guilty? 

MR. LeBARBIER: Yes, sir. But, being .a question 

of jurisdiction, it is wholly immaterial. A question 

of jurisdiction, at any stage of the proceedings, from 

the information to the plea to the indictment, or afterde 

wards, may be raised. 

If we are addressing ourselves to the jurisdiction 

of the Court, and we claim, under the statute, that, by 

reason of what I have stated, the Court is ousted of 

that jurisdiction, I may raise the point, as was raised 

In this case, upon the defendant being arraigned, and 

before a juror was examined, or I may raise it at the 

Appellate Division, or, upon the jurisdictional point, I 

may raise it in the Court of Appeals. 

Of course, it may be that I am only making this 

motion pro forma, because we propose to take the case 

up, right straight through. But, if I can arrest your 

Honor's legal mind. I have nothing to say upon the 
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infamy of these practices at all. I want to address MY—

self wholly to your Honor's legal judgment  and, if I 

can do that, it is more than pro forma; and, if this 

case goes up on that point, and it should happen that 

it should be reversed, I should regret that I had not 

urged it, with all the seriousness possible, before 

your Honor, so as to enable you to arrive at a conclu-

sion upon the legal argument Which I now make in arrest 

of judgment, in this case, properly founded upon the 

authority that I quote. 

THE COURT: May there not be a distinction there, 

Mr. LeBarbier, in the information filed before the Magis, 

trate, which, in general terms, charges the defendant 

with the keeping of a house of ill fame -- I presume 

that is it, a disorderly house-- and I think it can be 

very generally and safely affirmed that a house of ill 

fans, the phrase, requiresdefinition, as to what con-

stitutes a house of ill fame, and the courts have given 

to the designation of the crime a definition, which must 

be accepted-, and mayit not be that the Appellate Dill-1* 

sion, in that case, observed that the information did 

not contain the facts which come within the definition 

of what constitutes a house of ill fame? 

MR. LeBARBIAE: No, your Honor, no. I humbly differ 



With your Honor. I have given this matter some (lona, 

sideration4 

THE COURT: Will you please read that information 

again? 

MR. LeBARBIER: In fact, if it makes any difference 

with your Honor, I would like to submit the matter, if 

your Honor thinks it of such seriousness and import, and 

let it be considered, unless your Honor has readied a 

conclusion, until Monday; because I am free to say that, 

with some little experience in the practice of the °rim* 

inal law, I have given very careful consideration, par-. 

ticularly, to this case, and I am obliged to differ with 

your Honor, in that it does not follow that an indict 

merit for a house of ill fame, or bawdy house, must be 

pleaded in any other way than as is stated in the Code; 

and, if the Code states that the facts must be pleaded, 

whether it is a bawdy house, murder, arson or sodomri 

and not a conclusion, and a general conclusion, as is 

made in this case--bccause, unless I am far away from mY 

powers of ratiocination, that is all that is pleaded here.. 

no excuse can be found, upon an indictment for a bawd,' 

house or other crime, unless the statute has been complied 

with. 

THE COURT: Pardon my interruption, but I think you 

6. 



misapprehended the point of my observation before. 

be 

MR. LeBARBIER: Maybe I did. 

THE COURT: I suggested this: That, may there not 

a distinction between an affidavit, used as on informsom 

tiont charging the defendant with -keeping a bawdy house, 

without specifying any acts in WhiCh the keeping of the 

bawdy house consisted 61•40-4 and, if I remember your reading 

of the information, that was the defect, that it did 

not state the acts constituting the bawdy house-- and the 

actslin such case, would be, as a general description, 

that men and women met in that house for the purpose 

of unlawful sexual intercourse, and carried on disorderly 

acts, etcetera- and the indictment, in this case, 

charges the crime, 

Magistrate, in the 

as did the information before the 

case you cite, it nanes the crime, 

it charges the crime of sodomy, but it proceeds to state 

that the  defendant did make an assault, a felonious 

assault, upon the person of another, by carnally knoldtg* 

him by the anus? I may not give it correctly. 

MR. LeBARBIER: 

right. 

That is right, sir, that is 

THE COURT: That is the act 

ing him by the anus. 

Edon. 

charged, carnally know,. 

MR. LeBARBIYit: But that, I submit, is a concluso 

1 
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THE COURT: Can you suggest to me a more definite 

statement of the act thart that contained in the indict-

ment? 

MR. LeBARBIER: Yes, sir, I'will. I submit to 

your Manor, may it please the Court, that the indictment 

should have been,so far as the facts pleaded are concerned, 

in the nature of the information laid before the Magisu-

trate. That is the position I take. 

THE COURT: :I presume -- I will read another infor6. 

mation- I presume they are substantially the same? 

MR. Le BARBITM : Yes  Sir. 

THE COURT: I am of the opinion, Mr. LeBarbier, 

that your contention involves the commingling of eviden 

tiary facts with the mere statement of facts. I deny 

your motion. 

MR. LeBABBIERt Exception. I brought it up spec-

ially, with your Honor's permission, to argue it now, 

because I shall rely very strongly on the ruling of the 

Appellate Court on that point. 

THE COURT: Certainly. 

MR. LeBARBIER: .In the case of the People against 

Bennett, which case has come to me upon the appeal, and 

for whom I am now counsel, the defendant, Walter Bennett, 

moves fora new trial, upon the following grounds: 

First.- that the verdict is contrary to the law, and 
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clearly against the evidence. 

Second- that the verdict is against the evidence 

and against the weight of evidence. 

Third.- Upon each of the" exceptions taken by the 

defendant to the rulings of the Court upon objections to 

, the admission of evidence offered by the prosecution. 

Fourth... Upon each of the exceptions taken by the 

defendant to the rulings of the Court in excluding 

testimony offered by the defendant. 

Fifth... Upon each and every exception taken to the 

ruling of the Court in admitting witnesses or testimOnY,. 

and deciding any question of law, or in charging or 

instructing the jury upon the law, upon the trial of the 

Issue herein. 

THE COURT: Notion denied. 

MR. LeBARBIYR: Exception. The defendant, Walter. 

Bennett, further respectfully moves in arrest of judg.-

ment herein, on the ground that no judgment can be 

rendered upon the verdict of guilty herein, upon the 

ground that the indictment was insufficient to confer 

jurisdiction upon this Court for the trial of this 

case, and that there are no facts alleged therein suffies. 

lent to constitute a crime. 

In support of that, since the other motion 4as been 
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denied, and before this one is denied, I can only make 

this suggestion to your Honor, and that is, that, in mi 

opinion, evidentiary facts must be pleaded in an indict-

ment charging this kind of crime. 

TER COURT: I deny the motion. 

MR. LeBARBIER: Exception. 

We are not here to plead, we are not here to,add 

anything t what has been said, in these cases, except 

• r 

this: The defendant, Galbert, is an unmarried man, - 

with all his future before him, Which, of course, was 

not taken into consideration by the jury. But no finer 

array of gentlemen could now come forward than those who, 

took the stand. in his behalf. 

It may be that, in the ripe experience of your 

Honor's judgment, your Honor may find some way, under 

what your Honor has heard of Galbert, or poseibly what 

your Honor may surmise or conjecture, I say, your HOW*, 

may find some way to temper justice with mercy. If, in'a 

case of this kind, I can make any such request upon Your 

Honor, that is as far as we can e4Y, in the Galbert 

case. 

In the Bennett case, my redoubtable adversary for 

the people, Mr. Ely, certainly seemed to have smashed 

that case. 
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BUt there Was a question of an alibi in that case, 

that went to part of the officers' testimony, and I am 

free to say.) from my examination, since that case has 

come to me, that really had that alibi been formidably 

welded, it would have done away entirely with the testi-

mony of those officers. 

And, furthermore, in a short While, while we are 

going along this hard and stony rote, in the applicam-

and a certificate of reasonable doubt., tion for a stay 

we propose to come in, in the Bennett case, on a motion 

for a new trial, in Which it shall be made to most 

affirmatively appear that the officers, up to a certain 

hour, could not have been telling the truth. 

it is a physical impossibility. That part of 

their testimony is absolutely incredible, unbeliev 

under the evidence that I will submit.--

Whether they saw the act at the time, afterwards, 

which is denied, is another matter. 

Good character was present in Bennett's case. 

The Rev. Mr. Bentley of the Actors Church Alliance, while 

made sport of---

MR. ELY: Not at all, not at all. 

MR. LeBARBIER: By my distinguished friend, as to 

any discussion about his character, which was a very 

( 



forlidable point made by him, and he tried his case 

admirably to the Jury, still it had its weight. He has 

said that he has known the defendant. Still, the woken 

were laughed at in the case, "All girls together," as 

the distinguished prosecutor said, in his summing up, 

nevertheless, they were truthful witnesses. 

Now, what weight will your Honor attach to it? 

In the Galbert case, is your Honor' e mind made Iv 

about the identification, If your Honor was sitting 

as &juror) or the physicalpossibility of the act, -coni. 

sidering the testimony in that trial as to the size of 

the couch -and the height, which was also pleasantly and 

formidably ridiculed by the prosecutor, in his jocose 

remarks,tp the jury about a tape measure? 

Now, those are two serious points, in a very ser$OUt 

case; and it seems to me that it ought to halt the 

mind, even of a judge, in meting out any severe sentencei 

in his case. 

THE COURT: Mr. Butts--

10. LEE: I assume that your Honor bears in mind 

the suggestions that I made, the other day, in behalf 

of the defendant Lawrence? 

THE COURX: Yes. Mr. Butts, I do not say whether 

or not your statement to the Court-- I will talk with you, 
r‘ 

• 
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if you please I.do not say whether or not your state.. 

ment to the Court, will have any effect upon it, in pass-

ing sentence upon your client. I wish to know, however, 

your exact attitude. Whether it is, that you have 

been moved by the intensity of your feelings on behalf 

Of your client, or whether it is the result of a oold 

calculation, and that is that you do not, that your 

client does not ask mercy. Am I to take that as the:. 

finality? 

MR. BUTTS: All that I can say, your Honor, 16 that* 

In all the interviews that I have had with this defend-

ant, in all the investigations that I have made-, as to 

his previous surroundings and character, and all the 

talks that I have had with his brother, who has been 

for life his nearest and dearest companion, and all the 

conversations that I have had with this man's sister, Who — 

has been like a mother to him since his mother's death, 

all those .conversations, all those interviews, have had.: 

their impression upon my mind. 

Tot only that, but I have had interviews with 

those outside of the family circle, with his employerst 

with men with whom he was every dii-Y at work; and I make 
/ 

the statement that I did fully and fairly upon the facto 

which I have .stated to your Honor. 
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I could not stand, in this court, and, under the 

circumstances, ask for leniency. I could not, under 

such circumstances, beg for mercy. T could not, in duty 

to that man who stands at the bar, about to be sentenced, 

make a plea for mercy, because he might contradict me, 

and assert his absolute innocerre of the charge for which 

he was about to be sentenced; and, if he has been con-

victed., he is not the first man who has been convicted 

unlawfully and unjustly. 

THR COURT: Well, I think that you have proceeded 

far enough. The defendant Schnittel will stand aside* 

The other four defendants will step up to the bar. 

MR. LeBARBIER: May I say one word more? 

TIER COURT: Yes. 

MR. LeBARBIER: May it please the Court, standing 

here convicted -- and I have not the refined feelings, 

may say, of Mr: Butts-- we are convicted, and guilty, 

as charged, by the verdict, nd so we plead for merby, 

and we plead for mercy, and we p ead with all the power 

that AO can bring to bear and exercise upon your ,HonortS 

mind. We beg it, on our knees. We implore your Honor 

to grant us clemency. We ac and pray for extreme 

clemency. We realize the position that me are in, and 

we do not want, in addition to the conviction of this 



infamous Crime-1 any enormous sentence, and so we are 

beggars at your Honorle handsl and We are begging. 

understand that, on nine counts for sodomy, a 

sentence was imposed of twenty years. 

Now, there is only one count against each of my 

.clients; and, if those twenty years were imposed for 

the nine counts, grant 4, beggars, as we are, the pro* 

portion, the pro rata, the differences, you may say, 

as to the one count, and, aig,to that one count for each,. 

if your Homor can male up your mind as to that, not* ' 

withstanding that, we can still plead a little furthEr : 

for clemency, we ask for it, and beg of you to give it, 

extreme clemency. 

MR. PENTECOST: If your Honor please, I want to 

say that, as to what Mr. LeBarbier has just said, I 

moot heartily concur. Whether my client is innocent or 

guilty, I want all the clemency' that the Court can give 

him. 

MR. BUTTS: May I say one word your Honor? 

What I said was not in defiance of the Court, but in ',Neu, 

tics to my client; and I assume that the Court will 

exercise as much clemency to the prisoner that I represent 

. 46 it will -in the other cases, where the distingulehed 

gentlemen have expressed their views so fully. 



TIM COURT: I think that is the proper attitude for 

you to assuMb. For the sake of your client, I am very 

glad that you have assumed it. Relltore the defendant 

Schnittel to the line. 

I do not propose to use many words in my observap. 

tions regarding the crime of which these five defend-ante 

have been found guilty. 

One defendant has 'plead guilty, but the plea of 

guilty was only interposed after it had been demon-

strated that juries in this court had the courage and 

conscientious sense of the performance of duty, in the. 

cases that came before them, to declare their verdicts 

on the strength of the evidence submitted; and, in view 

of. that fact, I do not seefthat there is any,cause of 

differentiation between the case of a defendant Who 

has pleaded guilty, and who assumed the name of a well 

known family in this city, and of a gentleman prominent 

in life, who bears the identical name, I do not see 

that he is entitled to any further consideration than 

the others will receive. 

I bear in mind everything that has been urged in 

your behalf. If there has been legal error, it should be. 

a matter of very great sorrow on my part that sentende 

will have been .imposed upon you, but it is impossible 
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to guard against human erraney, and the duty devolves" 

upon me to pass sentence upon you, in conformity- with 

the verdict of the jury, declaring you guilty of this 

most heinous crime. 

A feature of this case, which is one of an excru*, 

elating nature to me, is to have to it in judgment, 

and to have to pass sentence for so revolting an act, 

upon men who might justly claim to be gentlemen, as some 

of you might, and who might be entitled to be called 
- 

gentlemen were it not for the unfortunate and criminal 

habits into which you have fallen. I deeply and 

sifterely deplore the necessity that compels me to 

pronounce upon you the sentence of the Court for such a 

nameless and revolting crime. 

I appreciate all that Mr. Pentecost has stated as 

to the severity which the law metes out to this crime., 

I am not here to act as a sociologist at all. Th,E,law 

of the Legislature is supreme and binding upon me._ 

A discretion, however, is vested in me, and I 

purpose to use that discretion, by conserving the prote04., 

tion and well being of society, on the one hand, and 

the other hand, extending as much mercy and clemency as.  

I can to the unfortunate defendants. 

I sentence each of you to State prison for a period 

of seven years and two months. 

' 



MR. TIE BARBIER: In the case of the People 

against George Galbert, charged with the crime of Sodomy, 

I now mOve upon notice, which the District has consented 

to accept, for a special jury. 

MR. ELY: I give consent to accept oral notice, 

sir, as to a special jury. 

MR. LE BARBIER: Before the trial of this case, 

on all the grounds that are set forth under that act, 

and on the ground that, inasmuch as this case-- as the 

case of the People against Walter Bennett has been 

tried in this Part, before your Honor, in the presence 

of the tale smen who have been summoned at this Term of 

Court, I submit that it would be unfair, improper and 

unjust. 

THE COURT: Submit your affidavit, Mr. Le Bar* 

bier. The Statute requires the affidavit, and let the 

MR. ELY: I did not consent to a special'juryt 

at all. I simply said that I consented, to have the 

motion made, without notice; that's all. 



Tp COURT: I understood that the District At-

torney consented to the special jury? 

MR. ELY: No, sir; I did not. 

MR. LE BARBIER: No, sir; he said that he 

would consent to my making the motion, orally, before 

you; that he would accept oral notice of the motion. 

THE COURT: Very well. I now understand. Sub-

mit your moving papers, Mr. Le Barbier. The District 

Attorney says that he waives notice of motion. Submit 

them during the day, or on Monday morning. 

MR. LE BABBIER: Yes, sir; either today or on 

Monday morning, as your Honor wishes. 

THE COURT: At your convenience, Mr. Le Barbier. 

MR. ]LY: Well, if your Honor please, I cannot 

proceed with the case today; that's all. 

THE COURT: Mr. Le Barbier, I appreciate your 

position, with regard to the panel of jurors, while I 

took pains that the remainder of the jurors should not 

hear any of the testimony at all, which they did not. 

MR. LE BARBIER: But I have alleged in my 

affidavit, or I refer to one which I will prepare, that 

all the evidence was summed up in their presence. 

THE COURT: Why not take a panel from another 

Part of the Court? That is the same thing; is it not? 
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MR. LE BARBIER: Take a panel from another 

Part of the Court? 

THE COURT: Yes. That reaches the same pur-

pose. 

MR. LE B ARBIER: I think it answers the same 

purpose, your Honor. 

THE COURT: You want to secure a panel of jurors 

who have not heard anything about the case? 

MR. LE BARBIER: Yes, sir. 

THE COURT: I sympathize with you, and I w 11 

grant your request, as far as I can. 

MR. LE BARBIER: I will accede to your Honor's 

suggestion, as to another panel from another part of the 

Court. 

THE COURT: I will obtain a panel from another 

Part of the Court. Of course, gentlemen, it will large-

ly depend upon the exercise of your preliminary challenge:4i. 

We might exhaustthe panel from another Court. 

MR. LE BARBIER: Well, if I think a man is 

fair, I will certainly accept him. 

THE COUR:: Well, then, we will try to secure 

a jury. 

that, sir. 

MR. 1-_,E BARBIER: I am perfectly content with 

THE COURT: Very well, then. The Clerk will 



send into another Part for a panel of jurors. 

LE BAMIER: Now, may it please the Court, 

in the case of George Galbert, counsel for the defendant 

respectfully moves, under Section 244, et Beg of the • 

Code of Criminal Procedure for the removal of this case 

from the Court of General Sessions to the Supreme Court, 

upon his application; and upon the ground, also-- upon 

his application; that is all. 

THE COURT: I deny the motion. 

MR. LE BARMIER: Exception, may it please the 

Court. Now, if your Honor will permit me-- Does your 

Honor deny it for the reason that no ground is stated? 
not 

THE COURT: I will state any further. 

MR. LE BARMIER: Well, may I state the ground, 

if your Honor please? 

THE COURT: Oh, no. 

MR. LE BARBIER: Exception. 

(The case was then adjourned, by consent, 

until Tuesday morning next., counsel for the defendant 

having consented to have a special jury drawn for the 

trial of the case.) 

• 
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