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RRSTaETN
MR. TRROMR: . ’W;}1_yuuf fonor gnaeréain a moticn?®
Tnn'cbnp":, Yes. : “ |
y ‘,‘ ; YR, JTRROVR: ' The motiun‘has béen nuticéd”f;r this

_mbrnjng,vor for yestnrdav, and. adduurnad unt 11 ‘his morn~

'ing. The. caption of it is "Gourt of Ganeral Qesaiona

PO YRS

b

AClty and COunty of New Yurk, xhe Peuple agains HarrV”'
e ‘Thll. The People on relation of darrv K. Thaw agaihet
w.. T Jeronm as Dis ric‘ A‘*ornev ¢f the ﬁuﬁnty of New

York."

Vav I sk that that, before any procesdinge are *alsn,
/ B

tpe'appaarancas be noted upon the record ;ﬁd fur whaf far-
- i jies the appa&rances"are‘antered., of conrse; pe}sunally,
< < ap-pear fur the T-‘“wple: of the State of \?%ew York,
.. MR. GLRASON: And Julmr:.l}«.‘ ’«lﬂavbt;n 8.3 Pears for‘ I‘r.l

-

Harry K. Thaw. I appear /'for/ir {grrv K. ’J‘haw and wﬁth

< 2 -

Jar’ridge who w111 also ap=

b

my ~uuc*'+° ¥r, cliftord ¥

»

. 5 o’ \ 2
pear.,. . )

- : /

YR; JRRONI: Té ¢
b

b °e R: JRROMR: [+ is fair that I should say *c¢ these

v

gantlemen, bafcre any steps be taken in regard to this i

-mo%tion, tha* in the ccourse of the disposition of publie

Prsiress 1t fs.puskible tha* the 4rial of this action of

the. Paople Of +tha S4a*a of New York againet Harry K. Thaw

.' 0 vl . ' re 2
might be movad befors vour Yonor.,

b i This applicatiun  haere is une directed to practice

. Xy



;1 that would have anv hearinv upun *ha trial uf tha. qase
”you, atill I should 1ike counsel fur *he dofenca tc knuw o

‘that, 80 that if they dc no% deaire your Tonor *o enter-

vheoausa 1* concerns only a ques‘iun of practice in the

did issue a habeas ‘corvus in an extradition case. None

practically, and does ne* involve a‘cynsi@ergqﬂon;qg:ﬁhgx
merits of the_case, and while in my opinion it woula,
1n no way conVey any informatiun to yeur Hener's mind

A

lhonld 1t ba that the case ware. moved for trial befornuv

-—~—4’

tain this mot’on they may go olsawhere. Persunally,r
see no rslation between this mu*iun and the trial at all,
Concf of General ﬂassionsi a8 I understand it.

¥R, GLEASON: rponv*he sugreation ;f the Distrdct-
A%*ornqy, I ask that the reélator be preset in Court,

"MR. JéyOﬁE: ”011 I did ﬁut‘vﬂke that suggestion,

There is no relator in amy proceedings before the Court

of General Saessions. . A relator can only appear before = 1 .

-

or be concarned in any proceeding in the Court of General
Sessionsv&kun,>nnaer the’'extradition iaw; this Cdurt~issuasfwtr
a habaas Hurpua, and, as your H:nuf,knuwé, there has been
sume‘qusaﬁiun uluﬁﬁ i{a p@werdtu do su:4 Judée Mﬁrtinév

~

of the ¢*her State writs apply to this Court. There ocan

o) “ 7 : ' i
be no reldtor in proceedings in this Court save and exe
cept in the singls case uf a proceading undér.q?writ of

L

g

Liakit b




habeas corpus in an extfaditizn cage t¢ determina.the

- 4dentity of the person

. none 1n'thisi$r9¢e§d1ng.

arrested as the person namad in

the warrant. S0 that 4hsre is no relator and can bhe

)

'4HR}'GLEASOH{ _'I émanbt_standing on a word. I mean

v

the defendant who g also the relator in this procecding,

'ahd:bocaddo in this procdédfng constitutional rights of

the defaﬁdant, as I beiiave, are 1n;01ved, and bscause of
the suggestion made by the Districe Attorney i prefer that
+he géfen4§ﬁ¢.shouid be in Cbunt, it thé Ccourt shoula Qu
L e AR 1-_‘_‘ R

R, TRROMR: 7hefqneét}cn that I Tirst desire to
presa‘iﬂf’""‘;d"_“‘our ij{onor is in the nat‘ur.e.vu'f' a pr-jlirr.ir".ar:"
ubﬁecfjun.t( vaf 1q€srfain1ng;thé considaration pf‘tuis
metion a* nl],bur‘fhiﬂ &pplicataoﬁ.

.The” prelirinary or the first question that T pre~

sented *¢ the Court, af*er the entry of the appearances,

—was whegther ¢r not counsasl had any objsction v this inate

ter proceeding hefure vour Honor, in view of the -fact
that=-1 don'* say *hat I shal) move this case for trial
befoure veour #Honor, for it may bYe moved before -any of the
Judgas ¢f “he Court ¢f Ceneral Sessions, or it may be
moved hafore a Judpe of the Supreme Courte-«I don't know
wvhigh=sbu* in %le orderly dfspesition of the business it

-

°
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might ba that the state of “he calendars would bs such

-

that I should mcve it before yvour Hunor. The prelimin-
ary point 1 wish now tu make 1is whether counsel objects
i G 40 this being heard by veur Honor.

”

., THE COURY: Have you any observaticn %0 make on that?

v

MR,'GLRASON:"My only obésrvation‘ié'that this is a
matter that T might'wish'to'oonaulx‘wlth the delendant

i 4 st
upon, and the readiest way of consulting the deéfencant

would he by having him bfoughigin here, I CUUld:ﬁhen

. submit to him this question. Upon the genaral merits
of the issue, I faill to see very much, I am frank tu sar,
® in the suggestion of the District Attorney, because, non

constat, any Jud¢s befors whom this application wus heard
might be the Judge bhefore whom the trial shall %take place
as well as your Hompor, In the next place, *his matter
- v /l-(i : . '. P ! p i i E
hae baen refarraed by 4he Suprenie Court to you, and not %o
“anyvbody else,'su tha*t su far as the preliminary sugpes=

tion is concarned by the District Attorney I place ne ime-’

N v purtance upun i+, but so far as the presence of my client
‘ 00 ; ; ’ et . which -
in Court 18 concerned -upun this applicatiun,'affects his

rights, and in which I +hink a congtitutional questdon

may be inveolved, it would seaem t¢ me that the matter was

I . j He '
-out of” the urdinary procedure., . I understand very well
: j : 3 g
that in the .ordinary motien-«practically there are no mos=

¢

. . P (i . ;
4 Lk 4 N 1 >
. / v b % . "
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W, tione at wiilch a de{endant has any right *o be pregant %
and probably would not desira %0 be ypresent, This, how= -~
i ever, is.a matter which direetly affacts the 1iberty of

‘the defendant .in that tgetimoﬁy ié‘taken against this
TN 3 ‘ g 'qufnndantvfpf the puMgoses cf liis trial,and'fne'ciaim

- made by the defendant here 1is tha* the taking of testi=-

v a

‘mbny’igdin;trfhi; doféhdant, whether in the form ur as-
€he;reénli of 'process beafing the sicpature of tbis %ir"
'.Court;:o£ in the form of depositionsd antitled in thie
Cqukt, is an infringament of tﬂc_riéhis of +hia uefeﬁnanf.
Now,‘theréfura, it updn this*hearinr, where ﬂuif.qvesfiuﬂ‘
- i ‘arisas énd tha question ultirmt#ly tbqu invgived is what
‘snallihnnune Cfvfhc testimony illegally ﬁakaﬂ_agaihé* the

defendan*, because I assume that your Honor will fael that*

vou ara bound to follow ths decisions ¢f *he Suprens - .
Cour+, and held that all the testimony that has been ta=- 9

kan against this defendant has been illegally and improp=-

o 2

erly taken, s¢ much s¢ that *he Supreme Court condemns it.

Pardon me if T interrmpt vou, As I

vndargtand i%; *hen, Mr, Glsascn does mot objsct to the

/ -,
.

moe*tion Laing entertainaed bv yvour Hdonor,” Am T correct?
MR, GLRASON: I have nc objection. to the motion being
4 {

»

entartailmed by vour® Honur,

THE COURT: - In view of the suggestion made by thé

s > ' /
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~tu be prasent upon his trial. He has a right +c be cone
il e e : ; ; o
5 fronted with +he witnesses agains+® him, that 1s, the wite

- Af counsel could agrse, that this matter should go before

learned District Attorney ¢f the mere possibility that

the case may be moved before me for trial, I would-prefar,

~que-o§hqf Tudge. :
.'MF.‘GLEKSONEH I préf&f‘ aB‘f&f,aé ﬁh&trgoes;-klxpfe?

fer to argue the case befors you despite the sugrastion

of the District Attorney. The matter has been referred

Lo - a »
t0 you by the Supreme Court, and there carn be nu poszible

ground for an apprehension that anyvthing involved in the
disposition of this motion would affect your “onor's

mind. I reject the suggestion on *ha part of nv client

'withfﬁbSclute certainty. We have ho fear that our con-

stitu+tional rirhts are going-t¢ be involved by vour Hone

or's hearing this motion, even if your ‘Honore should sit

suhssquently in the trial ‘of "this action.
YR, JRROME: - With that understcod, the next question
fe& that counsel _regueststha* *+he hedy o¢f the defendant be

brought into Court bhefors we procesd to comsidar this mo-

m &1

tion. To-:tha*t, sir, I objec%t. The defendant has a right

, \eo
naszses ealed *upon *tha +rial. He has no right to be press=.

~ent at evary intarlocutory step in the proceedings. AS*‘Q;‘v'

tual +things which directly- cemcarn the trial, .at the ine

[t



stant‘that'they are concerned, the taking of testimony, -
; the 1mpuneling of a Jury, the saking of testimony, the
smrming up, the'renditiun of ‘ihe vnrdict and the questicn

of smtence, the defendan* has ‘a ri,u* “v hs prasent,

£l 3 )
> ¥ -

S And a.lso when he a.ppears ‘m propria ptrqonae at *ne argu=-
:mt upon’ary" -appoa.l. He has a rif_rh* £o he prasent thera.
'Pro'ba‘blv he has a right %o be present: on the argum:nt.of

. an appeal,hzvezw;hgn he 18 rApresen*;d by n;unsal, but
sursly a dafendant has not. —Ed‘: t¢ be brought in‘;;.(’hm:r‘
: td,préaefve hié‘constitutional.righﬁéﬂ aﬁ»every.sﬂa(c'uf

the casa, especially on an application of this kind. BRut
e b ; g |

l. S ; T shall be willing %0 do this, sir, 1f you will entartaln

first the yr%liminafv ohjacjiun that I Have *o-this mo-
+ion a4 all b-ein;; (:-onsideréd,. which ;if‘ my pgsit!un be
sgund: wfl] result in vour Henor not ccensidering }hds
motion at ‘lj, ﬁ]af.villlchvidte any ﬁuestiun-—if afﬁef
o ‘ thae vcuriwwraﬁfhn,uf «Huf'pu1nt yeu believe that this
mctiwr‘uﬂorfﬁ not ba enfgriained--why,yfhen I would lsave
g+ ‘an+iraly in rour Tonor's lands to sﬁr whéthef; in yUur

u}‘n‘{?; ion, fair play raguirsstthe 7-"e='en04! of *he def‘endant.

fourt’ to aid and assist his mn.i."l -4n u.r&uing upon

T shonld ‘like, first, tc interpose the praliminary

ohiaction te¢ any motion of +hiz kind b%inL ‘ward at all.

a
°
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,

‘should ba producsd, because-if this mo*’cn has no standing °
“4n this Court, .and cannot bs. heard hera wnd . should not he ' - .. 0

Sl il e e g TR 7

heard hsre, then there is no. .causé for “ha production of

! e Ly SRR : Y Y : (&? a
‘the defendant..

9

I shoud like *o ba heard on that pgiqt as praliminary

2 »

to the datarminatidn of whethar or no*t this defendant

= v

"

With your Honor's parmissicn T would present +hat -
preliminary objection first, as to whether ur nut this
motion ought to be entartatned by vour Honor.a* all.

‘MR, CLREASQN: 4 have no ohjection tu tliat disposie
- I.,,

-

- -
ndant

L ¢

ticn and T do not request the presence of the dafl
o P

s i - i : . R i i
during the argument of any draliminar’ ohjection such as.

the District Attornet sugpesis. J think “hat 1t would
1 3 ; . 8 ] .
ba-enzirsly wnnavassary, and that was not within tiie scype:
& : g :
¢f mr raquast. MWy regues® was made assuming that the

matter 18 t¢ be argued upon i%ts merita. In that svent
I make %2 raquaest that the defendant shall be present.

YR. JEROME: Then I shall procesd with the presentas

tion of +tha prsliminary ovhjisction. 5
T helieve 1% %0 .he wall settled law, not enly in -
edivil prac*tica, but in criminal courts as well, that there

-

1r2.unly two cases in which a persén can have a!ny stand=-

[
o |
-
c
+

¢r befurs the: court. Rither th) person

-~



10

. L

mnt have an intersst in-the litigatton-or the-subjact=

- _matter in controversy, or they must appear in the positicn

» ‘

G R oy, ¢ discharging a public duty, save wiian tuey ars allowed

. %0 appear as amicuscurae and, of course, ths distinct en-

. - try upen ths record hare of Yr. Glsascen shows that hs does

not claim to be 'abpqirfixié in the capacity of amicus é’u_x_‘aei. i

Rttpplii‘,s here 'Qimp}y in the charactar uf represanting

”

“one Harry K. Thaw, .fndict}ad for the -cirime of nurdar in

[reard ] the first degree in thils county.

o

S . 'Now, T take 1t that Mr, Gleason, as raprasenting

9 ¢

Harry K. Thaw, has nc standing befure this Court or in

- e any conrt tg institute procesdings, apply fur prucess, or

]

8seek any ralief in any controvers) in which Harry ¥X. Thaw

s, iLe -

has not an interest., . Whether ' ur nct the pers

on taking
N

\

ac*tion has or has no*t anintaraest is never detarnined 4n
! A 5 :

the'war,iﬁ which they antitle their papers. I cannot ine’

trude myselfl into a controversy by entitling my papers

!
4
!

in a certaln acticnj T cannot Antrude myself into a col-

lateral preceading by antitling my papers in any particu-'
X T t i

lar way.. My papers must’ show, or it must be cunceded,' 4

that T havsa somae-dngrast in the -centroversy, otharwise

I have no standing 4i*her in a civil or a criminal court.

If anyene in this eity who might think that the process

; e - . ' : - -
of tha Court . .¢f General Ssssions was being abused in a

C)
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PN ONENT . (e i et A N T Yt o
| | | 1
_pari{éular éésa had;avrinuﬁ,.tctuse the Cviloquiélism,v
tO:BUQﬁ 1n,‘3yur Honu;, w{th ;ﬂéiexp'ricnnc Vol h&vaqnuﬁ
fbr @Qﬂy'yaafé;;would.knuw#?uuﬁiﬁgerg.afe Lpt a”féwf“ar-.

'Bohgi-andlf make Q9“rqflsctiun'on Qdunra;,at'tll in'this

case, because he is not of that clasS--thers are not a

few lawyers in this city who would sesk ¢ advartisa =
themselves by all sorts of motions and applicativnsg-mo-

tione and applications that they would not bz allewed.tu

make as amicus curae, becaus® they should have %¢ uvh4aln - f

the leave of the Court %o proceed in that way. If, . as

ot Al
i g e 0 - " : . J % . " % ’

individual citizens, they tried ¢ change tiie prugsdure

¢f this or any other court when it did not mest with their

approbation, thev could not be alluwed tu do 1t Just sim-

Ply because tisy entitled thalr papsrs in the particular -

i
i
o

Py T N K ol P AN M
'ﬁ/(“n"“r * 7'-:' 37? lll'lhl‘ ‘blt ‘,»e Cbllr‘l.

Wow, the facts in this case, sc¢ far as thay are disri
clesad hv tie meving papars, or what are called the movidp

papars, ars these: The meving papers show that cartaln

gubpuanas ware issuad and sarvad.on two witnesses commande=

ing thelr attandance--and ons case is illustrative of the.
o %

othar-~comnanding %ie a**tandancd, in one case, of one of

° :
tnose witnessas Lafurse the Grand Jury at a cartain time,

~ 1

»

Thay se* forth tanat 'the witness was subpoenaed hy the

P . - : . g o4 . : \ i
rana Jury dncthe cass of %he Pecple against Jehin Dee ‘et
‘ b ; i T : w &,
»

e 2 o U e R A




opinion. e e S
T+ would he unseenly. for me to critlcise an opinion, -
wiich, nu doub%, will be handed %e your Honer-by the

ak.

Now, prior %“u the date, or upen the dav, that the
- ; "

i éubpéona ﬁés raturnabla, an ﬁppligatiun was nads,fur an-.
‘*ﬁltsfnnfa,writ«Oflfrohibiti;n to‘hg issnaﬁ ébmﬁandiﬂg fﬁé
.Hbiqﬁriét At£ufn§y, the Ré@ofdér~of.this-00urﬁ, dnd.tne
‘mcmbara'pt the'Grﬁnh:Jury for tpat.Term,‘to shuwiéause‘wh§  -
there should not bs & permanent writ, or way a parempiory

-

writ should not be issued commanding them te¢ refrain frum
inquiring anv furthar into mattars connactad with the
i st - v e

kiliing‘of ftanford White by cne Harrv K. Thaw.

r

That motiun came on for hearing under the alternatas

writ bafore Mr. Justice McLean, by whom it was retained.
H& retained it undsr cunsideratien fer—quite.a consider-

able time, T think over.twe monthe, and then filad an

laarnad counsel in 448 case. -IR it, after expressing

many viaws about matters witich I think, ‘'with your long -

axpariance witn the practics 'of thq,driminal»cburts,'you

will ng#*councur in,=-after expressing many views he ends .
up by net daciding tha guestiun of whether or not he
should issue a paramptoryv writ of prohibition; but, in .

qusfanwe,is¢id that he will net dﬁciue,the queat1dn be={

2
(5%
L
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 ?0££ him uri*11 qpplicati#hrhus been mgav"tv”yvﬁ?”ﬁgnuf'
for‘auch };iiéflin tnéypremises as your Hupcr may think
he is,antif}ed go.
il “{..”Thﬁféﬂpon e arefsérQéd wifn‘mqﬁiun,hapérs hers, ;
‘whiéh'ara.simﬁly:a rgite}atiun or a'fua%rirmadce of tﬁé'
5 mdtion,ﬁdﬁgrq;uponuﬁhfﬁhfﬁhe alternate writ of prohibie
tion was granted. _’ . >
L'( Inbqur that Jour Honorjmuﬁ'undﬂrsfaud the pruceead-
inga_dowﬁ.the'r"s; I miglit state that upon the return of
the alternate writ we did not traverse the allsgatiuns of
+hne patition upon which the writ was gfanted, desning
' ; n that Mr. Jus*ice MclLean was wﬁull? witn@ut :nfisuintigﬂ
te ‘.is:‘ﬂ‘:rf.j‘.”a' Lar:amp'er:-‘ writ on the papers bafcre him. We

© R 7 U Bt

% ”
exce€pt *to the legal sufficisncy of thege papers, s¢ that
the onhly queésticn that came before Mr. Justice dicLean

“was whetnar or not Tpapsrs wers sufficisnt in law, —

2

o &~ ‘D' -" : ‘. v
upon the face +thersuf., There was nothing in those pa=-

pars tnat covarad the whols fisld of crimingdl jurispru-

deance -and tne practice and procedure of the Court of ‘Gen=-

- ~ ] my

eral.Sessiuns.  The practice and procedure of the Court

o

of Ganaral €

Sassiung is familiar to a nunbar of .Tudgea;
*. but unforfuna®3ly +hers are a number of Judges of our

nigh courte wio dre not familiar with them, and T belisve

whan vour .10}1)‘1‘ cuag %o exanine this extradrdinary peti-




. %ent in the hooks or in the decisicns.’

14
tion you will sen tha*t the Justice has fallen intov:cartain

errors, owing %o his lack cof knowledga2 of vur practice

!

hers, sometiiing tha* cannot be obtained except. by experi-

ence, bscause it is not set down to an¥ cunsiderable ex-

¥

)

New, you will see what was sought to be done By Jus-

tice Mclean was tov pruhihit the Digtrict Attorner frum is-
e 7o Shanl . Wt ; ®
suing any more sulipcenas in the case uf Harry Thaw, a

we ares brought bers on this sams set of papars.

, Now, all that these papers show are tha*t two ur

¥ L3 . "
thres subpeenas were issued for persuns *¢ appsar befure

the Grand Jury in the case uf the -Pevple against John Doe

and - others; “that tihe date uf thouse subpoenas hus puSSGq/'

L - M ~ ~ p’ .
oy .and thatt’ they are Tunctusg oflficio, and that anvtiing.

the Cour® pipght now @ndea®cr tc do about thém 1t hag ne

L e B e L TALEd A . = —

longer any power Loy de. - They did not attend, their de-

fault was oot noted,-noe applicatiin was mads for an at-

tachman® and n¢ application «f any kind is pending. before

tha Court in regard %o them, But the spécial point that

. 3 ,v ] 4 J‘ i 5 44 H X

I want %¢ lay s%ress or 1% tna*t nowhers 4n the papers pitn
* o

dves it appear, nur ds 1t charged, that these persons

were witnesdsaes’or %4s dafence, that the defence anticie

]
~

patad calling tham, nor was it charpged or alleged that




!

- —— "‘ﬁ;“'mi 4
g
~tﬁq Pnople were goiﬂg t0 call th;m'uf anticipated calling
thém; ‘It was alleged “nat the Assistant District Attéf;
| noy_had been. examining a large numbar of wiéh%sses hndgr
.sugpoepaé*gimilg} in .character, agdithai hié_é>um;naﬁ{bn
‘upffihoaejiitndasos,hadAcondérnéd the ?ﬁaw;éaée. -
,‘Hoﬁ, wh@tlf.ém_dfifing at.ia_this’p;qlih{na;y ohjac-
: tigp-Ghubduae’I»want'tu preéent asoloafiy“s,r can all ,'

.the facts %o your Honor--what T am trying %¢ point out
18 this, that the only person tha*t has an intersst here

a8 shown by these papers, are these witnesses. Thess

5
Pfﬁ381c“' to vaéute those uuhpganas; - If %his Court ra-
fusad . *c vacate tgérgﬁhpoéﬂag and their defﬁﬁit was noggd‘ :
Q;Wﬁébgtt&éiﬂéﬁ:diggﬁeﬁ,thayic;uld.be arrestsd on the _
A@taohmaut 3“9»”“““ shey could sue out a haheas céfpua"

or certforérj ugd feéf the wisdom of thé-JUdgea of ﬁhié»

Court, If %he District Atterney wap'upp}asaive, the Court

nad . the povwar 50 ,«'ux‘r‘;‘:(: 2 ‘ im ')_". vacatirwlhi.s prucaas,-a.xitd, )y :
'reprinmndin him, and {fAit a&d»huhe to su?h”an extent aa'-“
to-he a GCKIJC“;r dvt)r, or. if the District Attorney h#d ;
cemmitted a . crime of anv otgéq characfer %he Court could e
SRl el e e o
hava sant 1t befure tie Urand Jyry- and had ﬁh? Attufﬂay

\ \

Mm-ﬂww :"-*»L_-xmvﬂd-"*""W"f#aimﬁ.., .

\

witnessas ware subpoenaed %o come down harz; If thay
though* that %the subpoenas were impripar they could have

, ¢

appliad %¢ this Court, as has bean dena on more %han ¢ne ..., .

)
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Genaral boﬁo here tc prugécute. « The remedy was a remady
e .fdr:-thaa'e_ witnesses.

'kuﬁ, vhat relation had'Ha}rw K. fﬁaw “u any wrong

that may-hava heen'committad, assumingvthaﬂ an&vwrunc was
e ke ‘oommitted: ,oward *hem morw *han an'bv "’elsa. Yhy should

P I v net a.ny person come 1n 1n any - caae wh:,r not anvtwdv cime

"; - Ufm .4in and thQct tu this. Where are Thaw's in*-reu s con7

L)

cerned 1n the abuse of procasa, aasuwlng it tu be‘an abuse

~—0of process, on the part of the Dia*ric* A,v~rnny Lowards

*he parsuns whom he doQS’nof.Swaar.are his witnesses,
: ' - ) i

e . whom there 1s no evidence thay expect tc call, whom there

’

s

'» e is no evidence we expect t¢ call, and fcor all that ap=-

. pears in the pdpers it was a mers matter of prurisnt ecuri-

w170 oedty on the part of the Assistant District Attorney %o

call these witnesses dewn nere and. find out as much as
- «

<

possibla about tris casa, whicL certainly was-=waiving
for the mumant all qncsfiuﬁ of the use of the pruceas--

which certainly was laudanln and a pruper thing fTur an
ah

Aabistgv? ahcut to engapge in ne trial uf a highly importe

ant casa 40 familiarize hirmself, as far'as possible with

.
j ik ’ A
‘fac*t s and eall all the persuns down here whom he be-
4

{avad-—. Knew abhou% the facts ur that wera'willing'temu—.

-

x :%21X Nhir., rathner tnan.ge bafire the Cr&nd Jury after tth

L. geY Nere. T TIATE AR TAINLY WEE T rrhqs vr‘ﬁmyre’p?tﬁyw

*

* o




‘~hia liataﬁing td thair atbrtap and taking their-sﬁorisa,~ 

“but assumine *ha* thars . wus, the witnesses were ‘he per-

i

sons that ware wrunged.

MR. GLRKSB!‘ I submit, if yvour Hondr-please, that

"the learned Dist rict Attbrnev.is arehinﬁ tﬁe”mafits‘bf]' +

bthia ousn and not any preliminarv unJaction.

IR. JRBOMR:,_I amvendaavoring to‘du so, and I am

very sorry that my feebls efforts:should not ba sufficient

‘to show ybu the poinﬁ that I have in mind."wa I have

‘net succeadad in making it clear ‘¢ counsel, the point

oy g amoadhe T

are not avan %¢ be called by the District Attorney, as

" this case and inf@rfwras 1n~reuard 50 +ne examihatiun uf

| | :
I have' in mind ‘why, I all have %o *take more -time in

et At e e 41 el ettt

pras:n*inv 1. The point T make is just right *here

that 1T there has been anyune aggrisved Hers, so far as -
the face of these papers show, the persuns Aggriaved-are

the witnesses and thev are nut represeanted here, dnd they

‘maks nc application, And so Tar as counsal 1is concarned

he is maraly an ou*tsidar, who, sv to speak, butts inte

= DA

these witnessas, 'wire are not hiﬁ wi,nesses, who are not
A IR, o 2

.

to.be called by him, ag Tar as these~papers’disclooo,.who

By

““Tar as%he papars discloed. They dun't aven allege,

b7 A s ; . - & : !
on information and belief, ‘that we expect to call these

R ; : tk

witnessas, and, as a ma‘ter of fact, I don't think we
e e BT i

b

B i . Sase: T




‘ufanding to presan* *hiz mution, becausa hs dues net rep-

iy (T f SR : i  18

have ‘any intentionof calling “he particular parsons namad-

in their papers.

~Now thersfore, I c¢ontend that this counsal Has no
§ N fpad .

»

ronant anyono 1n in erout *ha‘ *he unlv persuns cuﬁcedsdéu

1y 1nlnt¢rtst aro thosa upon whom aubpoenas wa:e‘senvéd;'_

tha* as far o8 that tp concerned *he suhpoenas -are funce

A

‘

tus officio, and 1t would ba a mere academic d¥scussicn,

aven ir +hey were repreaented but *hev are not represent-

“

ed,. There 15 only a represan ation here by a party who

is diséonnectod,.éo-td spaak, with dny'wrQnE,‘ifﬂabwrunc

- party in intarest, and he is not entltled to be heard in Gl

has bean parpetrated, and whe is nut entitled *u any rae

lief, bacanse.kg,is“éniirély forelgn to 1t and is not-a

'

an applicatlicn s¢ extravrdinary ss this where an applica=-

tion is mads %c a common law court for an iajunction. .In
= (& | K !

order to do tha*t he mus* show tha* he is a party in in-
tares® and entitled 4o be heard._ o,
- TR T g w.

"MR. GLRABON: The pevint _suggestad bv the laarnad Dis~-

trict -Attorney was argued -‘at greatlength upon theibrlefp‘

: 2 o
submifted in vhe Supreme Court, and it seems %¢ me, if

your | uhor please, that the great vice in this entire

L I

r‘ruceedinr is tha* ths District Attornsy of "the .County,  °
8 i - M VTR . g ¥ Foen . -} -
with all his familiarity.and knowledge of the criminal -

<
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law, has bedn sc¢ induratsd by this evil tua* he cannyt “seas
"4he evil of 1t -or that the deferidant is prejudiced by

it.

"

"

The posit’'on Qf the Dis*rict Attornay upon the argu-

mant in the Supreme Court was that Hérrs K. Thaw could not
- i : : i i ik IR, : ’)_

be, in any way, prejudiced by an examination by thae Dige- .
trict Attorney in a fictitious pruceeding «f each and
every witness in %the United States who might, by any pcs-
sibility, testify against him.

Now, I can fairly say that that is not the law cf

+he case. I have cases upon my brisf that lay duwn the

proposTicn that {4+ ts-e-severs wrung te a defendant, or

B e T SN

to a party in a sult, t0 take the testimcny of any witness, -

whether by “he Tdirm of ‘daposition, or affidavit, unless 3

they arz intended to bhe directly used in soms procasding:

in whiich tha depesition, upon netice,. or the affidavis,
upon notice, may be usad. - And the Court laid down the

- reasoun for 4hat rule as this: ' That these affidavits,

these dapusiticns, entangle the conscience of the witness

.and prevan*® +ie witness upon +he *rial of the action from
, anprejudiced testimony that the witness

Py

giving that fair

would glve but for the affidavit, And I suhmit,to'your-
Honer tha* 1t tmnnecessary-to. particularly argue upons
that branch of thes case; Vhen a witness .is tﬁkan down

i

RN S S T R
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into the of fice of she learnad District Attorney and cune

frontnd bv ona . of his intﬂrions and able 4551 stants, and:

‘unAer +hrea*s of pruseou*ion, undar rqfqrunces to the
,charactor of'tha w1tness, a atatemant is drawn up a8 %o,

i all +he circuma*ancaa that this wit ness is_bupéusad'to

L)

know and 1s signod by *his witnese, and *he wi*neaa goea‘

 awuv and then upon ‘ha trial 1s produced aa a witnaess,

i

he ur she knowa that the Distrlct Atturney sits there

with this pnbe}1uf which thevwitnesb-hus HO copy; ready

to pull up *o *he wi*naas upon any ques*iun w icu may

coms up w 1ch exbibi*s 1nconsih*enc" , Or tu indict the

wi ne 8 for parJ‘rv if he or she chances t¢ make an {n=

correct s+ta*aman*. or indict the ‘witnass for perjury if
’ N X I J o
shie-happens v - - contradict a statemant made tc the

detriment ¢f my cIlant under the suggesticn ¢f an able

" and zealous Ascistant Dis*rict.Attorney. I.dc not nead

to argua at all t¢'show vour Honor the great wrong done
: ik
to my clisnt. I denounce it as an ou‘rage, & severe oute

TR

rage, and that 1s what nas‘haan done here. 1T don't heed
to rafar to tha lohg 111= of decisions, bﬁg&uae 3 ﬁhink

the Hupradu Court has spekan in this very case of Harny~~4
K. Thnw."rf duen't wondar that ths Distriqt Attornay aaf

veraly ULpMAn‘s_upog and criﬁig;seulgne Qpinioh of yr..'
Justice lclLean, T{~ :1$‘r1cf é€t§rneg wouIdAﬁA;e.it'

o

e e S VETUy AW [SSONT RSO S T ot
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o

the procedurs of thess courts. Wall, it is not a ques=

b

' tion of procedure, T+ 45 'a quastior of the.constituticual
0 rights of wy cliant, wihdch have baan invaded. -~ I-say he
‘has no right to take the %estimony of any. witness axcens= ..
; Ang upon notics t¢ the defendant, and *hat "is the pusi-"
: "tion T am going %o argue when I pet tu the mariss,
(' { ., "/ N 5 % ) A v ) v »
Now, Mr Justice MclLean sayvs *that "the relater here i
Anjursed far more than the iricunvenisnce Of witnesses nues
% " ' o : i - . g ot
knowing tneir rights, or knowing * :am prefer tuv run on
the 1linas of leas® resistance and whe, tha Pagple errunae-
¢ - ously would have 1t, can aline complaisi, Ur. Justice
-~ i , ‘ fies: sy
P LR : — : i
Mclean in-that one sentence dispiaes ol “ho preliminary
¥ 7 ghiection rais - equally 1H T8 Suprame Cutis e
that Mr Harry ¥, Thaw had ne right t¢ ohjecst. -He says
' | Y
: snat ¥r Hdarry ¥, Thaw is mors incunvenienc dy, more dmper=
$1ed in hisg richte thai ts any witness.
I sa¥: $hat the prelisdnary objection raised by the
District Atfurne 4_uih?’ +9 3 considasration of this matter
8 basri disposad of in tha Suprsme Court upon a similar
- 3 : :
' sBugifasty o ) na. * depision of " Mr Justice lclLean is core .
ract and onl uphald hyv your lonor.,
‘*'__ i w ~.
‘ - COHRT- t shall ne*t ruls upon the :;r».‘:;];imnarsr ST
——eih - ' ' .
uhiectiun., ‘T will Hold it in akevarca and hear the mo=
i tionun its wnarivs. ; g
LS JRROMA s e questiun then comes up on tha press .

s T

b ; A

@




: m S — “ A —
. A ; ,v ' b, ! ,‘ } ] ! .' ¢ . S 3 = . : ) : X L
A enca pf the defendant. . I submit. that to yeur -ionor for
b iuch diapoai*iun te yuu dﬂem wise, il p

|

THE "COURT: The presence of thé defandant on *hé mc-

- v

L.

tion is no* necessary. On *the suggestion of Nr Gleason
*hat a comsultation with the defendant uuhlu Ye necessary
ur.ad#antagaous to him, cppur*uni*\ shuulu be given ¢

»

Mr Gleason‘+o consul* wi*h his c]ien gapd'if‘ﬁime.isfrg-‘.

-'quirad fur +ha* I ahall granf 14 .

o,

MR, GLEASOIN: I desire t¢ arce}t t¢ -the ruling of
-4 > : ; 5 -
. your chor‘in 50 far as you deny the right of +)

v

ant t¢ be nrasen,; but sc¢ far as the argurent uf

ticn is,codcerned Idg ant fael tha§ I nesd the. dc *
o 2 ‘apd assisﬁaﬁﬁe of’mfwclieht~br'su much s¢ %hat T sh ula
askffha Coukﬁ b1 o) delﬁr;é%is‘prbceedinp; % oy
I ‘11‘c .mwt A" ‘j:umf“.-'gnvur the payers in *,Ihis‘ o
s matter. . : s e : | o

arHt B RS Y e R il P, R ' e 5 h
ot ; Harry K, THaw &}[liéd upon the 17th day of July,

P SR

- L
lest, for a writ of prohibit 4on audreased te this (‘uurt

8
and *¢ *he District Atturney.and tu the AuCUbt Grand Jury,
.40 “prohibit +ha taking of any testimony apgainst him with
R . i i 4 i
rafsrernce t¢ *he slaying «f Stanford White.
; il ; Tt
Analbernate vrit was granted, restraining this
% n s

Court and its officure, the Grand Jury, in that partiows -,

iar repgard; onot frem the taking of any evideince for the
¥ . . . : L - ' x
purpuvse ¢f Bhowing that any ¢ther parscn than Harry K.
vt 4 T —— 5
e
§ : i) - oy A
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e

‘Thaw was guilty of *his offencs, but fur the purpuse of

)
it

" “connecting Harry K. Thaw with 14, And the thecry vpon

g " * & ) . - ¢ _‘ SRR ey 3 ’
which this application was primerily hased was that the.
‘Grand Jury was. functus ¢fficio, by reasom of its having .

,”fuhnd'én_indicfment'agaipét‘H&rrY K. Thaw;. +that, con=

-~

dedipé.thg.ihqﬁigitétia;‘rtghﬁs Qf the Granq‘§1r5 ég ex=
amine inté .the\ciféumétahcésvuf'ifis aliegéd'crima s

fnlir as m;ght he,'épd tu'compel éhu‘atténdance of wite
nasseé'bﬁ’any’pruc,as~deé:gnated,hy i‘,'wheihér sntitled

in a fictitious prucseding, whether en%titled in the HERA
ter of an investigation intov the alleged crime..uf killing

s

stanfird Vhite, or in uﬂf.gﬁh;ﬁ‘war, tHa*t ‘the Grand. Jury

fit, admittiny the right of the ‘Grand Jury

-

sirould--see

<+ 4 s *.

to do %that, the June Grand Jury had done it ‘and as a

result of their labors and investigation had indictad my
" v ! ’ i ¥

w m)

clien*, Harry K. Thaw, for this alleged crime. .. The

cases uptn this branuch 'of the.case rised no%t be argued by -

-

me, hecause ‘it .iga dire€fly cchArrulled by the decision

cef yevr Hiner in the Morse cass in the 42d Miscellansous;

Y

which rour Henor undeubtedly fully remembers-and I need
ne* rafer 4o . any more than that, But 'yveour Honor in that

case diwtinctly neld that the Grand Jury, having rendered
)

an indictmen®y was functus efficie.and could not proceed
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IR under the guise of an investipgation t¢ taks tastimony

¢ : . against the defendant ., That was the theury upun which
sy S L - e > PR - 0 _' a - )
_this applicaticn was made. i

i A A | U e gk O By : gt
Now, upon the retura day ths Court ¢f Ganaral Sas- -

% ) B o

i A it ol ping : i ; _
'+, sdons the District Attornay and the Orand Jury, interpose-

i

Y .. .ed 4te return of which coples are submitted here.

.

i On the matter coming up for final settlemant Vr, Jus-

. “ e

tice MelLean handed down a decisivn in which 12 decides

*<- tHat the right of the relator tu this writ is establishea

.

¥ . by tha papars before him, . i e
v i v o /

=

‘have a copy of the decision wihdeh T will hand up

- ite your Henor; but- that, T understand, tou be the gcops .
. i RSSUESIATANS »
« ¥ X ) ; aohl ey 4 v
¢f the.decisicen of the lesarnsd Justica. -

| e el

: Now, T i1 -say that the reasen w T understand
the significanca of thadscision ¢f the learsed Jus*tice
- ' ) : : e

1s in the Tirst placs because of the Vigorous language

-used by tiha learnsd Judge,-.and in ths next place it -

L ¥ 1 ,’“ LY : ;
becama unnacassary Tor Mr Justica MelLean to cofisider
tha affeet of the return and tha sufficiency of the
pupers prasanted by the relator, and in that consids
wation Yr JTustice T cT.2an dacides that the papsrs pre=

I i J . -~
= i . 4 1 ¥ !
e s gantad by ¢ ralatur ars sufficient and establiah the
| : 1 @ i v »
i : Al 5 y . L Jf
s cemplainad of , "and that %ha acts complainad of
: " ;
an i T it
s
i i el } : L
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" oconstitute a severe wrong %o the relator and that they

‘should be enjoined.
b 4 : ]
Naw under the aec‘icn of *}e Coue vith reference

-t he rucwd%nss upon *‘he return, tnat ‘section of the
'-¢'7_09da duclgro- that 1f ths. acts rala‘ed b" the rsiator

lra not ccntrovarted upon *he re*urn the rela Qr is enti-
tled Ao hi- absolute writ. ¥r Tue‘ice chean ”olds‘,hn;
-the'fuc+a g8t for*h bv the relatur ars not con* reverted

and that he takga_them tu,be true, and taking them *+o be

true, he certainly dees say a great many hard things

against my anclent and honorable friend John Due with
“which this Court will fully agree..
Now, wheriwe come *¢ the guesticn of an absclute
e A el Al
writ of prohibition, the Court ig cunfrounted with +he
furthar suggesticn made that the application for .this or- fite
de',mfph* pronerly have been made in shis ﬁourt, and that.

is ﬁhn'augyéaticn‘uf ‘Le learned Jua*ice which was. statad

upen ry brief upon this applicaticon. I s'a*ed in the

"ufplica‘i§u for a witit §f pruhibitiop tha; ng-rnflebﬁiun
-\;pUﬂ +hig ('.uuri Ter <1Cﬁ:n=ar as t¢ its justice Waiav auggaa‘::'ed' s
by +he applic 1*,..,,;1 t¢ the Cupreme Court, but the relator
was cgnfrun;pufpifh‘; practical difficulty, and ’ha* waa
;ﬁe tine wué,}ublsﬁuff tu rﬁke the u}}licu‘ion to. hoth

; P

Cour*s,. ; i LR o s
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'»My papers show ﬁhat it was only a few days before
this apﬁlicatiun th%ﬁ I knew uf the taking of the testi-
Fany guugh; tg be praven:ed;l I‘knewid cunp]e‘ﬁ’ﬁéys be~-
‘ fure the witneaaea viers eubpoenaed, and T only had time
\ 7 N
}ﬁbuii on tie f'onowing,_ga~ to prvpara +hese pupers, ‘dnd "hlli'
thgy were pbt-fullyvpréparod_until upun;the;mgrningfwnen
4 the ﬁitnbluec wefe quhpoenuéd;‘ e l .
ﬁow, I ar : frank to B&J. your iunur ?hag-I understood -
ana'toqk the {act to¢ be tha.+ ‘hean Juhn Doe pructadirgs
‘which‘have gonejun in this Court frum time.imLenuriul
ultn»uuh protes‘ has been made and'&be ruxlic 8 atten %4 on-
has hgan. djracted to tham, nevérthlgan they hava guna su
_iar that T f} arstoud thairthdée'pfucaadinge wure,'fn 
fact, :akeﬁ iH the patenf’appruval Of‘this"Cuuét. R8¢

; : i S EE R . s st .
that should T appi; tv this Court 9o Mavs these proceed-

; ings_COnggggggmkg.q;plicatign would te denied, and it

\\y~--"'w1u be_ tien Aupossille for me t¢ apply tc the Suprems -

Court bacause the testlmony of the witneeses spught o bs —
~7 3 9 } e ! X

LA e | ERIRR, Wi ETIERG T I PR
Takanvwenla iave ezl TaXKen,

Of coursé the &) plication for, this writ is not di-

rected simply apgainst 'ths taking uf-the testimony of the
» 1 : : ; . & .
twi witnesses named in the wuvbuena. Those twu witnesses

, Ve

ara ﬁjtﬁu as av*uvncw of & prucdeding panding, of an ine-

vagtigatiun claimed to be unlawfully begun by the Grand

.
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The papars allege and *he Court has substantially

- found gnuntent upyn the part of the District Atturney to
-
take evidence 1n an unlawfu) mannnr. For the purpuse -

R} 8

of bringing ‘his_fac* before the Cour*>-I pnt ih,the stb-

-<pnanaa addreseed tu thosem*wc W nesses, and fur the 'pur-
posSe of showing,*ha urgency of the wri e explained'ﬁhe

Wi ,
fact that they. . were twe witnesses whuse_tastimuny was 4o

.be taken on the very day that this writ was applied for,

Now, T said in the Supreme'Cuvrﬁv‘nat but for the
- exigency of this-matter! I would have applied ir +his

Court for a d;rec‘iuu %o the District Atturne and the

» Grand Jury--hedause my regard for the law and for this

@

_;L,A.chciﬁnt and JUnur* ln Court 1s as’ great as pLu*»uf'gnane,
e &«T fgve no c:i*icisﬁ tc»uuxe upun this Cuur* or any of=
lecar of it., I . recognize the graaﬁ sarvice that this

Ry it : . s i
Court aaily deee in hits. community, and it would be the

height of folly and imyortinhx 8 in me by any suggestiin

te hava 1% inferred “ha* I had any actual distrust of

A

*

and fonorables Court,: Not . at all, -but when

+
e
.
n
&
P
=
ot

il T see *his Court, through its officer and its Grand Jury

precaeding in' a car‘ain manner, and have no time tu hpply

. beth ty thls Court and the Supresie Court, I was compelled

¥

to Bay, "I fear tuat these prouceedings are taken wtthrgpgw“_

e T rM"‘"% ‘aj“’mw“. | : ’_\\
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'Qo that T applied tu *he Supreme Court in the first in-

28
g

'upprobation 6f'the>Court of General Seshiuns,'&nd-if they

are, .whv s then 1t 1s 1dle for me +u¢ po before that Court.,"

V‘\

‘stance, but-l.a,ed‘thatyif tine ware” given me I woula ape-

0 ;

ply tc.tﬁis'équrﬁ aé}well;

it Now, in considering +ha+ ques tion, ¥r Justice ﬁcLégn;

i )

~cxact1y as T axpoctod that he would, reCogniaad the fact b

that 4 did not have +ima, in the preliminary pereuding;

to apply to thin Court,, and he recugnized the fac* that

the learned and inganiuua Dintfic. Attorner would de ir

@ &
¥r. Gleason had applied dn this Court he ui ‘ht have ub-

%

ztainedvthe raliefl usked, nun constat, ‘that the applica-

tion’ %o the Supreme Court was unnacessary, because, uf
conrge,; -in- ob*ainiﬁﬁ»*he Wfi* oft pfu:ibi ion I must show
that the uing goughit to be prunioi*ed could not, in the

erdinary course of prucedurs in the lower Court, have besn

'cbtainéd. S0 that 1n anewer %¢ the suggestion of the

District Attorney that if T -had applied im this Court,

,vs" i

ir-the'firet instance, your lonor weuld have made an ore-
» ’ ) - : g» g ‘A _' )
dor equivalent tu & writ of prohibitiun; .. T am here new

in the mature ¢f-an applica*ion nune ‘pro tunc, though not

in fac® nunc pre tunc, 'ecause ths existence of thnao LA

ot

proceedings, the existshge of 'nis in*an*iun upon *hu ES

- part ¢f the ﬂistrlcﬂ“Atﬂurne} A tuke this teatimbny,,wgg

o g i

L]

o~

i » AT " helob - 5. 3 2 . e —
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~a

'V‘.lgy form or way 1n-mhié,qcurt without - notice %o him Bhalil’“

'ihich'x‘ink5yonr Honor to¢ lay down by an order ty ‘be made :.?

. upon this applicatien. | ol

_think 4t proper t¢ say that this applica‘ion was referred

.admitted in the prouceeding, and what~I ask vour Hoenor tu'
Court, that the taking of testimuny against my c¢lien+t in
& . - '. v

wboaﬁrohibinea; - ?hétxis thé'Brbaéigeneral prirnciple

tubby the Dis+trict Attornay; upo

Uf i tHE deetsient of our.Hunor in the.Morse case,--unless

29

N

do is to make ;n uf&gr, fulidwing_tha order ¢f the Suprame

1
- v .

*

Now, vour Homor, in supports of tha* application I
bl ] or, 4 P : 1

0y

“

his prelirinar: objece-

[

tion, as simply an endeavuir %o stup the taking of +le tes-

S

o #

tirony of two

witnesses, and tha*t these *wu witnesses--
’ b A

no*hing -appears in the recurd as t¢ what has bacume of
those twu witnesses, bu* he says that the time for cailing
*hem has gone -byv, That was nut the scupe of this pro= *

cteding, T argued in this proceedifig and the. Cour% has

ruled upon my right tu have - the taking of any testimony

against ‘my client enjuined by an ordar of thie Court, or

by an order of the Supreme Court, unless this Court, under
': w .

. i - ~ e 3 t &
the sugeestion madg, and as I think most priperly in view
i ¥ -

L » 2 )
this Court shall decide that if the application had been

4

made in the rirst instance this ‘Court would -have granted

tie raliaf seught, and thisg Court in kindness to counsel
L3} X & g v v (]

*
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"I think will }acugniie the fact suggested in my papers

N

s

-showing tho'abaoluﬁe practiéal inmussibilitg that/I should
; applv o *hia COurt 1n the firs* ins ahéa.
| Now *ha 1earned Dis*ric? Atturnn’ upon his hrief*“
aaid that I had no righ* to in*arfere wi*h the Dis ric*

-Attorﬁay's praparn’ion far trial by takiny vut a wri* ui

prohibg*ion vet he has sc ﬁar succaeded 1ﬂ *empuxnrilv
ehbarrassing me, and hia obvioua purpuae is t¢ permanant-
<A embarrass mo, and I daaire, and a par+ of my applica-

*1cn 15, +o hand up the brief of *he ﬁis riet Attirney

. upen the argument before Mr Justice Nclean as & cuncessiun

upon the part of the Dis*rict Attorney that but for this

writ, and *hs exigency of 1%, he would proceed *uttake

testinwnw.against my client;‘Harry K. Thaw, in +he prepa#
raticn of his trial. Tha® is conceded upon the very
face ¢f the brief handed in in this pruceeding, that 1

have succaedad, ths Distric* ttornay says, in temporarily’

|

embarrassing him. And T have succaeded ir temporarily

‘ambarcassing the District Atterney by praventing the is-.
J o an ' " : 2
4

suanesa ol illepal subpoanw of this Cuurt;to bring wite"

, against their will, and secur=-

e

riesses down *u his effice
Ji : :

ing, in that way, testimony AT ineril the ribh~s of my

—¢lient and send hiﬂ'zy"na“alec*rie chair., I-haia;auog;




) ‘.' " (- ‘\[ ‘. - '- 7 ; I' : iy v | -ai
csaded in temporarily aﬁbarraaniﬁp‘himl-'l hupe I have,

and I hupe 1 will continue to sncceed in "mbarrassinr him,

N

and I doub* not ‘that the urder kf this Court will be that.
.the'Diatrict Attornevahas‘npt +he righv tu takevavidgnce
'aguinst Harry.x. Thnw, whether befurP the hrand Turv or
whethor in qnv uther way or mnnner, tha‘ 1t 15 contrarl
to the gpirft of our lews and the spirit uf ofar instiﬂ;
tiods. ». i ol ' ik 3 3
Now, your Honor I de no* think it is necessary in

view gf‘what‘yqurfﬂonof.decidéd‘in the Lpfee casa, Tor me
toha?guefthat these John Doe proceedingé’bafprg _a

Grand }ﬁry which has aiready.found an~indf6§ment,-ffhat‘
these Jehn Doe pf&éeeﬂings are.absulutely vbiq. I Lu nuﬁ‘

doubt, as I said befure, but that the June Grand Jury in
the exarcise of ite proper inquisitorial powers might

havs sntitled this exavdAnaticn as "In the Matter of the

investigation ip+tu the alleged crime of siuy(ng S;&ndford'

Whita", but *the law would have special regard as tu how
tha Junes Grand Jury shoula endorse this ,subpbena., and that..

L]
/

i+ woula be in éaxcess of “its power, it seems to me, if
4t entitled i+ in the names of "The F"iopl'e avains* fohn

Doa", hacause such an acticn is upon its face fictitiocus
L) 5

%

unlass 1% .coulé be identified af arainst an actual
2 i : - 3 - — - ,V‘_,,,,: ..'

deféndafit; otharwise %he'ra is no such/action and the .

e




'('déraithgt“l coﬁid think of or cduld;find, and then desire

ol - A ; P E s e _ e
ing to get them all in I made about twenty defendants by

+ion must: ba against an actual defendant.  Even in the

<
'
‘ 1
1
é
/,,/

' ‘the Townof Hancuck, in an action againgt a1l the bondhold-

‘ers of ths Town of Hancock, T made use uf ‘ull the bondhcls

‘I had¢ obtained an injunctitn in the lower courts and yari-
" gus ordere fur examinaticn. Now, when this matter got

—up into the Court of AppeuiE; in the Qﬁd'of,New‘York‘

subpoena hécomeu~ahaulutely void.

- ‘Now, I have a very intarasting illustration of that,

because, whenl was in the couuntry, when I was counsel for,

.

L

the name of John Due, Richard Roe arid ctier members of

thiaifamily, deécribing them as fictiticus names, and say-

L3 B ty
)

ing thét‘"the-paréons intendasd are real ovwners ¢r -holdars
¢f said bonds who are unknown %t¢ plaintiff and are thus-

designated undsr saction 451 of .the Cude of Civil PrQCac-
i ! il ] 4

ure, "

Now., in the Ccde of -Civil Procedure, sectiun 451, we

have an s8xpress recovgnition of a fictiticus designatiovn,

1 \ ! a

¥r- Jus*ice writing +he upiniony says that an ac-

facs of +1:2 language of sactien 461, the Court cf Appeals

{

) ! % T - /(‘ v /
unanimousl¥’'said I was wrung in tha* T-could not designate

; ALED: _
as & defandant Iin the actiun a parson named John Doe,
evan though ‘T might nse a description tending to iden-




T

g 5 S

fdhnt‘are'hot so'guarded' if in & civil case - Where the use
'“of fic*ion frOm tine 1mmdbor1a1 hae bsen racupnizad _mure
'<or 1aqa, Ets 1n a eivil case the;use ¢f the term. Juohn Dee
COurtz, how much more should 1t be cund=mnad in-a crimiral
far encugh on tha subJec:, and T wuuld like v submit i+
- 4ingenicus cpponaht, the District Attornay, for whose

Atturney or of any member of his office, haéfbéeh"mﬁdh’by,

counsel fur *he defendant

o thiﬁr that I severelv complained af js=that fua snmimﬁny

-and ng such. tliing is ciuimed"by e, % du not say that

+

tify hime--that that was not.the intention of the sectiun

or yhe'apirit'offoﬁrflan.

Nuw,vif'in a civil cdée where the rights of a defen-

‘N

e

tn do.igna*ing a defendan* 5h. senatinsd by the higher e

Qa&e. ~But‘J *hiﬁk the upiﬁiun o Lr Tuaficp Melisan goes.

tc theconsideration of this Court. and +uv my learnad and - -

opin:ﬁn no man has graaferA regard than I and I desira

to say here that nou puasi:le eriticism of *h ; is ric‘

; por “111 b‘ made.  Tho Dis*ric‘

A“urnu* is prcce@din? in ‘Pis mat ter accordiqg to. the
precedqnﬁs‘éef b him and cthers. The newspapers, have‘

vndertaken from time 40 *ire %o tes if", and that was the

" Y
¢f all these witnesses was qpread ¢ut befure the public,‘
: i g
but the Districs Atﬂqrnwﬁ and his asﬂistants have nevar

given out any testimony of any witness who has come down,

m
v , y
o > ; F <X

l:v;fﬁ‘fgv: 5 ; \\ ¢ | » . .,

{‘




' e ? ; .//
S . i | (564
o Fe 2
A |
{ ' N ot . \‘
4 " o
b e e U . o 34

thc Digtrict Attcrnov persuna11\ is tv be criticised in
any vav ahaporér nanner: I, on the'ccntrarY. EPp1aud
the~zealous andeaver~ef—%hsuniatriéé-Atfurney's’dffice in
seeking to Obtain evidence .even in thds case, but I con=-
s & ; Col
 _dedn fhla mqfhéd of prqeodure.'h? wishﬂnuw t¢ say and sub-z ‘
 [; iit to vour Homor ' nhd my Triend tha learnad and able |
‘HDiltrict Attornay, 1s this° Can 1* be poastble +hat the
oauso of truth that the majaqtv of the law can bn vindi-
.;ca*od by a sacrad fraud and a hely 1ie° ,Can 1* be bhoth

aaid that under *he guiae of a fictitiuus prcceeding gn

actual daf&ndant ahould-bg 8truck at and cut duwn by an

officar of the law, I say no. I say *he raputation. of
: - + + il L Tty TR
my learned oppenent, than whom no man has a greater répu=-

s : g ) L
tation, ought to call upon him tu be *the first man t¢ con-
’ " - %

demn these "John Doe proceedings, xnd,tu say "WL«, » € gl 4

havae . 1n"‘n1ne atnins* Harr K. Thaw I will cume out .

with 1t apainst Harry K. Thaw and I will proceed and take
my taestdmony -against Harry K, Thaw and I will "onvic him
i1 can,” I think *hat on-reflection the District Attor-‘
b 4 ; Fil )
~aey. would want to be. in % that yuai ion, and T ra*har 8x=

A Sl

pact, and :‘-?_.v-‘.ain;é' I hope, that upon this nearing the
- Pis+rict Atturnaey will sav that however indurated this
practice has bhacome,"I canhivt ‘shut my eyas-to the glaring

, 3 , v 1
‘vica of *his procedurs su ably axpoused by a Justice of ‘ﬁt"




o Supreme Court . Now, I ar antirgly willing %o say 4

<o

35

at I

will never take.any more tastimony in that way, either

+

u.gainl* H&l"!"v K. Thaw or anybody else._"_ _T?xz;‘r"lé tl

‘;cour‘e *ha* 1 hope my. laarned ant ingeniuus frinn

Dist?ict Attorney, will *ake. Tha is the. posi.1un"

‘(I hope tha* ?he Dil*r&cf A*tornev will take 1n *hia

Now I say thut upon this application tha unly

tion bofora ﬁhe Court 15, Vhat it would hava dune if

e

Cal‘.ﬂ .
queg-

W

hai made my applica‘ion in the first 1nstahve. will +his

-Court, say tna‘ these papers show a- phrHUSG ‘upon the

pars

D

of the Dis*ric* A**orne".+u<,nne testimony tu be used

S

against Harry K. Thaw, and that~takinp of, testimony

Court will @cndemn. Tha* is all T-ask. -Now, 1% 18

this

tQu

v

lata, at this late dav--as I assume, if-the Court plaase,

P

_;;mt_:;M"’*]xe arg rument of *his motion sr",’,_"_ic‘;) honasty

pIrro=

vailz--ﬁgut“TY”ﬁith be conjrctured that scmebudy else.-

.

would- b2 indifec*ed., It canno® ha urged, and T dc¢ not think

it will Dba ur qd that the District Atturney seriously, or

in any way, shapa or. mannaer, desirsd te go befure the - - |

Grand Jury and *a<2 any testimony for the purpose of ine- .

v o T i

dicting an-budy slse for tnis allsged orime,  After thak

b v ; .
+astimuny has ban talken against my client, 1s it possible
p Rl :

.

District Atturner 10 arise hera and say, I de= .

+girs to take testimony bafore *he Grand Jury for the purs-
i : w o,
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‘posa of indicting some o‘har persun, That ic not what I
sesk to prohibit By thie writ. T don't ask. or seak tv

prohibi4 the District Attorney' from*investigating befyre

the Grand Jury jus®t as much as he pleasas. as tv 'the guilt

. of anvbody slse. If +he Distri’é Attorney.has an horisgt -
Eic s 'y . . £ y { J) {

 balief. that he ‘can mdig?-- anybody slse in this matter, I '

¥

am not seeking *“o¢ prevent him from investigating it., 1

am only saying, under the prucess of law, you are not

z
|

sl i ; i i ; i
,autnprizadkto take testimony against my client, excapt by.
. i i g : — / i
giving him notica and allowing him t¢ be cunfrdintad with
the witne¥ses; and, therefure, I ask that you shall no*

take any: testimony against my cliaft without giving hinm
these statutory and constitutiunal\privileges. That is

all that I ask. ] .
; A 2 ‘ : .
I think that it may be proper for me . t¢ call vour
'afﬁenﬁiun +0 a‘vlaar-linquuf demarcatien in the-statute
which shows %he absoluts justice of .my pesition. The
1¢-Tirst instance, that .- the. Grand .

@

statute declares, in %l
Jury may axamine inte¢ any crime allaged ¢ have besn come
@ ; ‘ i A et R
mittad 4n tha county. Under “hat, I understand, that

ney have-practically inquisitorial powers; that they may -

@
o

bring in, by-any prucess *hey see fit, anybudy that they
see Fi%, and ‘hey may intarrygate that person,, and when

; : ! gk
they have-dene-tiaat they are raquirsd to file an indict=

2 5 ;

r
28



ment , and upun that 1ndie4tmant they are
dorse the nams of every wi‘tness who has

\

them and whosae'testlmony has basn “aken

-, fendant, B ;

. and ‘salutory provision whichykas baan grossly .disracarded,

" in ¢this casa, to such a degrese that I fear that ths con-

°

ad, _The pﬂ?ﬁbae ¢f that provision nesd

Ll el chere., A dafendunt'uponﬂtrial for-hds-1ife -hag
stitutional right td be cénfronfaa.witn tneuwitnassep\§

against him, "Now, the law savs that ha

,btitutional rights of nufclient-have baan direéc*ly

a0
required t¢ ine-
appearad hefore

against ‘the de-

Now, if ycur Honor pleassa, this is a most imporiant

invad-

hardly be explaine.

mus* bea

nctica of evary one of *the witnasses and that upon *he

very indict*ment which *he Grand Jur brings into Court

tmra vmst appear a statement of tna names of evary w’l'.-_—

nass wiivse tastinuny was coneidarsd in *iis framing of
W 3 =

. i -
T
!

& con=

shat

indictmant  Wow, if your Honor pleass, the theory uf the

m

or perhaps. five, witne

%

]

“learned and ingenious Dissrict Attorney was that - he might
¢ -hefors tne Grand. Jury and put befura them threa or four,
N - Y 4.

ses, and that then hs might procaesd

vpafors a subsaguant Grand Jury and-at a time when his pru= .

\
\

\caoding was arre 2l had taken, one way

or the other, '

the *tes*imuny ¢f saveral witnae8sas in the case for use

" s Rigt L L]
acainst my elient, at his trial.
s o
ol ; " +
- o




._fha form roquirsd by +hu statute.. Thnr» 13 no

~upon the %rial of the cadéqis ev}dancc.

MR. JEROMR: ‘Don'* ‘missta‘te the facts. Ve have,i

‘hns'bedn a single dupoaiﬁion,*akon in the. case of the

Poople agains* Harrv K. ;haw for use d* the tfial.ur-

'hceiv-

able thaory of law tha* I ever heard uf pr

. » i b L < X 5
. taken no depositions to be used at the triall Thers never

ounded by ﬁhé"

; which can. ha used at the *rial. _Jcne haa been takan in :

variolf tyro that could maka compa*en* Iur on= momant anV_

o

shape or manner, be introduced by the District Attorney

——tar

‘one utwthese.depositiuns,;ur thiat they cuuld,’iu any Way,"

MR; GLEASON: Nuw,_my\friand the Dis"‘f? Attorney

has made his sta exen‘ and I heartily concur with it, and

it shows his absolute misapprehensfon of the point made:
: R ; ot v L.

v

By me DepoSitions or sworn statements of these wits—

evidenca, of course, bacause if they were intended to be-

.nesses are taken in these pruceadings, they are not lesgal

legal evidence <hey wuwld hiave %¢ be taken under ‘saction

™

229, T think 1t is, and notice would have %o be given to

4‘ & # ‘ -
tainly mot,  But wat are thay good as then? | They are

7 y

.goed. as sworn. stataments of witnésses %o entangle thelir

conscd ence, as is sadd by the Cuurt in a case Aci_tqq‘;upon-

b

this dgfendant. They are net good as depositions, cer-

myr brief, so tha* at the trial the testimuny of this wite
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ness will be sntangled, and the defendant may not be able

$

.%o @ 1c1t~ the tryth by reasun  f the fear of these wite
ness tha* *hev will *hen he lnd‘cfed by tlie Disirict

v Attornov 1f their sta*ements ohuuld +nrn ou* ﬁo he cons=

trary to tho hta*emnn "8 con*ainnd 1n ﬂhesqlpr;vafé,
e g el ‘ ;
dupoiitionl. Tha* in tha wrung that I cdhplain of and

donounec, bocauaa those pruoocdinga are secret hare, ‘be-

L Svm

cause no matter how much I;mav rely upun~tha~taaiimun? of

& witness, ne mat*or what he may say %o me, when I pu*

him upon the stand and e tas*ifies, he is going tu»éxpéc%
the learned and.&ble District Attorney ﬁ&:say, "ULQn ?he:
_1atn day of 3u1y I had you in ;y office, and :Luigwdre %0
this, éid.yuu not?" ‘and the witness ggjs, "Well , gﬁut
wasn't true, Ny impression at %the trial is to. the cun=_ -
L:rdr 3 bu* I must h&ve;tgld;tna'trvth,when in your of-"
Tice ; T retract ﬁLe,tegtiwuny 5hd I do not wish tufhavp

1% recordsd unfaverably to this dqfsndant."
X ] "
MR. JEROME: Why imae‘ine a lot of t'ings. told ™~

tg; counsel that none of these vi*ressee are going to be

o B ot
callad by us on the trial of %this act{un;
MR, GRRASON:. None of tuusw'fou have taken at all?:
- :
T e & i o
- MR, JEROME: o, sir; none at all. :
: | ,
VR, GLEASOI: Then I ask, if the Court pleuae, that
A _ 2 & -
upen this application that each and every of the deposi-
-
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tiona and the affidavits tak9n 1n.5his procesding, or.in

nny proceeding aubanuen* tu the dndictment of Harry %. .-

\ "y

Thaw, ma" be bfuugh* 1n*u Court *nd spread bqfurétyuuf
 Honor upon the argumen; of tuil mu*iun. i Jy not. think,
from tha sugéostion made bv *hq Dia‘ric* A*tquev nthdt
he should obJec* *o tha
taken by the &ofenca, affiggvita swbrﬁifo barorewnétgriéé'
pnb;ic; qbtibqfora ﬁny”Judicial"officer,%-lgwiil é@nsaht
to thalt if defendant's counsel will bring?lniu Court, the -
memorandum fhat he«ﬁké tékgn from p@rsoﬁslwhum'he-expebts‘
to call,}or wno migﬁt be ca11sd as witnesses in the trial-
of the cass. - If he Wil @b Shat T wil) eile these depo-
sitions at oncs in Ceurt.” Vhat is-sauce Tor the guoss
'isréauce f;rﬂthe‘gandér. ”I &ﬁ'prepanad;ﬁ; }113 eyery
stateneit. that we uav§ *axsﬁ. Y | :" i

VR, dLF SON: If I had akcn any of my mamuranda by
uss cf ;ne prqcegQ of fhra Ceurt then I would be oalled

-upoﬁ to do exagtlvahat the )is irdet Attornev savs. ,I
wgdid like to swr, xsﬁﬁrVJHs%4eﬂ~¥£Laaa¢5aid; that the
vice of *“his pruceeding is +hat it is open %o fhe pii-f
trict Attornay and if it is a valld brocogding, I gugbt; 
t¢ have the hener;tkof aw§imild? star chamber procqediné,
and vmt is wya;'?r Jwafiég Kcﬁeah”cundﬂmned, “Now, anj.

fry = . .

8-

,”ﬂR, JRROME : I will!oonaen* tu that if %tha btatements_
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uﬂ‘utﬁéfiidd'sdntimbny;fﬁaé i héfgwtaksdlf ém will?ﬁg'to

it prddun@., The éueatizﬁrﬁnfére the'Court is not as to any
- toltimonv tha* o havo tuxen u* ull.i v“en that queétiun
comoa up I will meet “;t",; bu*- ms suu aa 1un is %} xa.* unau-

thorimd f;utimony ha.s haen taken bv the J)ia*rict At or-

'noy, and if he qucations ", then I say ls% him proeduce

&

- the testimony and let us have a look at i%. T d¢ not ask
.for a private memorangum,‘but I insis®t upon the producticn

of all the testimonv and affidavits on file in this Court
in this proceeding or in any proceeding against the de« .

0

fendant; Harry K. Thaw, and I say tha* we have & right +

them,
MR, JRROME: That is n¢* this motion. L AR

¥R. GLRASON: ~ N¢, but the Court must find that in

this proceading all the matters have been decidad in faver
,[ o | o \

of the relator, excapt the single gquestion., If T had

app liﬂl tc this Court in. tha first instancehgwuuia-not

]

; this Court have

[
X e

cranted me the ralief,” and therefure,
deas no*t courtasisrequire. that T should have asked your

HonOr 16 %he 71 Fet Anstahos: “Wow, T say that T agree

Cwith ‘ug*'sfﬁfﬁ*ﬁﬁvlfnll"1hdtcQmpl%telf;“ﬁﬁfwﬁﬁfﬁﬁvlng

papars 8how Q;iﬁ only the exigencies uf‘the_dasé'prevgg;gg
- i, ;

me {rum applring 4o +)is Court, I have no Tear or diss

: o = ' : T : ~

trust of this Court, and having cunfidence that the rights
-~ le - e o e

e

e " r:‘ ‘ -—W & ; ‘ ~
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‘of this relator will bes prutectad by this Court, T now

iattaﬁtionﬂto what.we ars nuw diacussing.' ST i
;ﬂiKQ'!!K,Qféﬁf;nﬁ?9¢!“’° e says 1o

‘tion for prohibiticii of ths acts claimsd

_deferrad

“behalf hefore

~ings which have novupplicatiun to this gasa at ali,

—~Dee”

ask vdur Honor t¢ make ths ordeér which I'asx.

Hﬁf“J§H0ﬂk: VIf"yquf §0hUP pledsa, 184 me. ca}l your -

L a-u.»._a,. P

ot

- Mr Jna*ico hacLean haa rendwrea

net,. &§g~pision of
- el e i

any kind he ‘has rendared an opinion upen which lie

“ v

won't

cuncluding,Aprplicu?

to be 1llegally

ﬁrejudiciﬂl, vﬁlthqugh'bﬁt in continuancs of a long in-

durated pracﬁica‘of tha office uf.prcsecntCr and of nis-

pradecessors wgll migif have bean 1irs -made tu that trie

bunal, ,Actiun_upon +he applﬁca don *v this.Court will bve

to give,opportunity for a mofiun in the same

the learnad Reccrder of *he City of (ev

»

Thev

use of subpoanag b the Grand Juny, whare the name of a

P
dafendant i:

net mown, o and thpt Lhey mad

entitled "Johh

or-b¥ g fletitious nava, 1§ provided

for by the

statute, and they have ne* anything te do w@th the Jehn

Dee proceedings, &g you ALd I uni evnr\ ‘une familiar wi*h

& . )

the practics ¢f the eriminal law underat&nd. A John Due

g\ f

9
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S ; £ g p i : !
: prbqaoding"is a{mply inquisitorial in its form, (EAn ac=

% tion is usuallv ini*ia+ad or ins"*u ad hefoure a-Magis- .

[

trate, and that ie very d;fferan‘ frun & were aesignat Ton %)

‘n a eubyudnn~uf the Grand Jury of some ona gs Johin Doe, . «
o whdqé‘roalzggmg & wnkioeh. oo o alielh i

i g
By

Nuw, I will call yeur a.ﬁsﬁtibn te the notice of mo -

tiuu 1n thi- aaqe, which shows exac*lv tha raliaf hich is

o

being sough* fur 1n +his Cour,p

"Plaaae A taae notice that un tLe anne;vd af;iuawit

of John ‘B. Gleason, verifiad October 2d, 1906, and &ll

pgpera and‘p;uceqdings in thé Suprama.Cunét in tH& matter

of writ uf prohibition un,ralgfan of Harry K. Thgw, ng§ 

tdce of which papers;“CCé?es.uf.w :pn b&pgyui?avn‘ﬂeﬂﬂ ; —_—
viéréfu u.é'ugrv;&:upun you, and the déc;siun uf'fr. Justics
MacLean.ilx X 5L;11'mukd;§n urder that ﬁhc'Grand Juré‘;nd

\

the District Atturney shall refrain from any further pro=

Uafels o 7

“ceadings ipn tiie matter of the 1nvaafigatiun ol the ques-

stdom of the Killiht uﬁﬁ"‘an’uru Vni?a, and ﬁhs issuance

'y

of any’ subpoena In c¢unnsctien with aforegaid matters be=

- v

ora the Grand JTurv, o an au*iun uf the People apainst
¢ . : A | i3 by

T John DU CreJolim Due % Kl r. for-sucn vt*}rer g’ltef— mrm

shall he just." r : : . ‘ : i3
Now, 11" yeur Hunur please, thera is no one ’hat cun-' e
curs mers heartily in the views expressed by yeur Hener
v - T . = e ,' . : : :




i tar the findi’—;‘ of an Indictmert against a defendant , .

: thé‘Grhnd'Jufyi whéfé»ﬁhe sole purposs is in investiga-

4don or preparation for trial. He has a rignt tu talk

(SR

4o

.

in the case of the Peuple against Mourse than T du. T de
‘nut believe that the District Atturney has gob ih: right,

t6 issue process calling fur witnesses tu appear befors .

with such 'itndaael'aa’he‘exbects tu-use, if he cun‘get

them 40 come t¢ himj;  he has a right tc¢ reduce %o writing
any statemeént, and he has & righ* *¢ have him swear tu

Vg ) e G : ] . i + :
them. All this talk about entangling of cunsciencas is

Lo N L S A O

. consciences of sume witnesses. - We liave sean un mure than

s

—38-te be aTiuactmating quantity tu be 8
i

at

absurd. We know sdmething abeut the entanglensnt uof*the

one occasien where consciences have besn sntangled very .

much, 8¢ that when they gaet t¢ the trial thelr cunscience

\

vould not allow fham t0 give the same tegtimony.that they

v

gave in the Pclice Court, ur would not allow them tuv give

,inﬂwﬁﬁLiﬁLﬂﬂLmeu;mihhf % ha %aée befucgithe Gfand Jurﬁ.
T+ 18 verrnessential, wﬁth ;n#:.class‘cf witnesses fhst L L
ws 8ae in this Cu;\u:rf, that we should find out whethj’cr thit‘.
‘consciance Is going *o lﬁla ?i'nu‘qpappity ur yhothcfiit:3i

¢
3

ey

d tu the highest =

(5

biddar. I+ showg the propristy of taking & written

.

statenant from o witness and of having him sign it, Dbeis

i A i 7
cause tu sume f.egple evep. an extra judiclal cath seams

i 4 = 5 o A T
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have a binding effect upon *heir cunscienca. But I cun-
B L ‘ ; . :
cede-‘that it. is not’ propar, w.’nhn a.peregon has Hean indicte

ed, tc use *ha process gfwgha Grand Jury fur *ha‘ purluse

5 e L
PORE S g

A Tha Graud Jurv prucesa i8 fur 1nquisi*ion in*u crims. coL-

W"‘"""‘ R i —ya———

‘m  mittcd,w it is no* for +hé purpbaa of praparlrp & pase SE

SRR -~ ¢
“ ,W’-,—-u..m. o AT o im

for trill. Ana when huraa waa brough‘ nefore vuur Iunor-

in *ha prucooding Ln-which your” Hinor wrote *hatlopiiion,
. 1% was more than anyvthing alse, not sc¢ much that we

thought that we were righ* %0 examine him there, hut he

had refuaqd to - answer, and he was brough* bafora yeu tu

gét a ruling that we might have an authoritative dscision
ori that puin®, because it was being continnalliy supgested

by une side "You can't examine this person and yuu can't
examine the other person®, and your Honur's rulin‘;;._,llut
_ i S

that at rest, and yuu stated 1 a punlic n«nuﬂr tlat it

covld ne* e done,--that when a man was-indictsad, aiupl

-

no right ¢ use the Grand Jury subpuena.

]

And now, in this Lrucea'ding it is nut asked aim’plt'

: i . ’ Sl
————for-the preparation ¢,~¢;$.msrmm* ict Attorney had =~

that - tha Dietriet d SEEReY “grrad-d-aut- use- Grm J-u:il—suh- :

puenas ,. 1“'*. Jiat he shall 7‘r-3frnin from a.nylfurf.he‘rf pro-
ceeding in the matier ot '*?ze,in\{eﬁtif;atioh' inte the ques=:
: tion C"' . "ﬁ"';{i ]:_L ing .of "‘l°._g-.x‘xj!'c,r'd Vhite. - il :
f“Al'mltVi Henor 35§g§‘txa§1dut,in{(aguautlyﬂajsﬁpif;j"
5 "; apberid i A ! ; ;
: & i e
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' % ‘ = g N "v
‘seding indjctment is found, either bacause uf sume techni-
calédqfect in the first indictment, in which casa &ll the
witnqaséa ara cften summoned anew before ancvther Grand

Jury, or it sometdnes occurs tha® thers is a grave reascn
. b 4 v Sy S . 5 !

vgp,ﬁefiqyg'thathsnma‘peraon 9ther than *hs'indicted per=

son was ooricerned in the commissidn of 4 felony, and the.

Grand 'Jurylia aqkﬁd‘to‘focunaidarthe evidence and the
furthar. evidence t¢ see whether or not a joint indictment
should be found. I say here that it is nu ficﬂiun in

this case, in my'juﬁgment, ~and/A%e knnge&ge that T.
have of this case 1s such, sir, #hat I am by ne means -
clsar in my.mind ‘that there is nut anvther whu could) . per-

haps, .properly be coupled with Harry K. Thaw ir the cim= .
3 P ‘- .‘ 3 ol . 4 , : \»;
. mission of this offehee, It is no fiction, sir.. Th

gtatute whiicli provides that une-who aids ur abets, coun=’
; b y )

whethar ‘present ur nLSant,_iswé principal, is one of wide _

W

scope. T4 duss nut appear whers this man .get his revel-

\

ver from, *thnis md&n that killed. It duas nut appear whe='

ther wurds had Teean speken that urged him un tov do the
Sk sen Sl b i ailitgeneidBhet i i ot B o1 o :
i " % A e ity
deed that he did. And to come in*tu this Courd and ask
WA S . p i ' e "
this Court *t¢. grant an injunctivn against the District

Attoraey and *he Grand Jury in thls broad, sweeping way,==

- - e - N " T L T > 3 -4
ﬁ AVa. na8viyy ara o aue! = ! yf»;le*iOD.
i 2 . el : : e T RN,
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anv suapoanas simplv for the pnrpuse of preparation, lr,

o iy van

Garvgp should not have dons that. Ha Knows ‘ye'cpiqiun
b

1 S ‘ \
s
Tf X% .\Garvan, in *he excass cf nis .141 h&a issued (
]
f

i whioh veﬂr !onor4nns rendﬂrsd g’d'ﬂu Vnqu the af't*udn

*na‘ 4 *ak& on tnat subJact I nave W&d“ @lverw plain:

-to my aasqeia es 1n my of ice that tla. is nu‘ +ha nreper

| -

dourse of procedure, but to come in~hereianu ask yeur

i ———!

.

_ Honer tu‘gnjojﬁ'the District Att§?ﬁé}'f+gj taking anv. .
'.f‘ﬁi‘fhéf“téb‘;‘imdﬁi" '5&1;6 re the Gra.nd wTury, from issuing .z
sﬁbpoanﬁs;tg 1nqﬁ1raﬁintu7fhe matt;rldf the killding of:
Stanfprd_wﬁifé Qn from taking dQU °fid"rcn befor “*cé }P
Grand Tury as %o +he Fu11*7and.reépbnsiﬁiyit" of . tha da=
fendant, Harry XK. Thaw, is to ask of your ‘Hener ngeﬁnin§
widch vour-Honor, with all due respsct,—fas mot tha T
%o du, evan IT Vou wers 8o inclinsa ! d.nd it is preposts re
ous * ~f”*:>f‘5uih‘@-SJOﬁ1d have 5567 fu1 ‘*cliwa‘j«ww,'pnt”>‘
as yenr/ fonor wall ":‘;wv-z.;.s, vour Honor .‘ii*.d_wi’}:i (‘umonlavr
;;Tluj"zrfs, or las suel ’i:,x'-v.rdn‘, puwars as -a ¢ourt of j"ecord‘
a8 .. “Thers 18 a m;f@ul 1nd claar Jistincfiun in the . ¢
: i 5k,
law, hatwesn a stav ¢f prucesding and procesdings after
& stary, W \re a ¢ ourt ‘ POWAY “1¢ -'?I".“,"’.Y‘*.’:).'in the mat- .-
- y 3 ey i : s
ters dincidental o that powar, 1t may grany a -Sta;' in pro=
o:§utn’§ belors 1%, fV‘“Ti%"d a prucéeding is Gnstituted v
ur'the purposs of a Btay alens, ‘in ethes words, Whan ‘the =
et . A - f gL
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s*ar is not an inciden® al matter enferrsd by the inharont
powar of the Cour?, bus 1s ¢heCdirect aim and c¢hject of
; . 0 3
' : : Wkl s 7
*ha dpplioa‘iun, i1t then can afly be ¢rantad. or. dgsued by
a cour* of ‘equity, and 8¢ far ‘as “he procadurs-has provid-
i 'y & » ‘/‘ L R
ad fgr tnaﬁmﬂund:r'qur swstgp, 1t'mnsﬁ_bn'xitn-~ yfuh hi=
¢ X ¥ / )
‘!cn or’ 1njunc‘1un, neitiar one of which wyolir Honor has
tHe power %o issue, Your Honor can intimats that 1t weuld.
be unseemly four th: District A€}urne' %0 duv this, that or
the otner thing, but yvou cwnnbf pFuhlhit him or snjoin him
frow doing 4t. ~  Your long and honorable sarvica four
many vears, and your wide experisnce, would mak2 tha Dis=-
trict Attornay incl 1 ad t¢ bow tu f'ul’.l',\.pi:‘:\.f.'.11{‘;1 358 he
falt that he was dis‘i.’.c‘,l,' cuz'.;:ﬂ.ller!, in the discharre of
& duties, o act ¢ u}.m e i+ and taks tha cunsequences.
‘ I ‘the District Attornay %a—m:- +hs prucess of -this Court,
: e i e e L S s L e
T +ake 1t tha* rvour Honor has puwer %tc punish him, 'If the

receas ¥s ahused ‘and application is mads for rellef, your
A ; . I gl

Yol |

‘Hunur may taks sugii steps as Are n—‘(-'.sb.u' in yvour judg=-

-

vour Honor gheuld ba in error in rafusing re-

Yief updar any Molpesana Snat might be issued, application
0 * .Y R e o R ahaas .co 1'}' us or c';rf forari. whan thé' at -
v o ) W, %

tachmant 1g arxacuted.- What is ths qusestion upon whish -

‘ Al - "" - - 0 ... - L
a ounie inte Court > are '3 Un papars; ‘we are -hars,;
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ey 1y A\

'/ iAo S [ DS TR B 08 41 B _..A_'_:.,,, R AR ISR T LU R

‘mot—oh~amny rambling digcussi

/ N 1 .\ i » 2
era distinctly on papars that ask for the anjoining br a
common law court of the Districy Attcrnay.Trom procesdin

v

to investigate the guilt of.a rhn charged with murdsr n
tha first degres further tHan lie has alread: dona. ' The
e ’ : f : Ll

"~ econstan® practice of the Cotrt shows that supsrsading in-

v

dictments requirs just that tc¢ be dure, whether thes supare
sading indictment is for the purpuse of addin: & Jeint ide-
fendant or whather 1t be f¢r the purpose of remedi-in: sume

- o it - *

tachnical dafact.

There 1s nu contention, for ope momant, va tias pary

e s e
ef thas District Attorney that he -ias anv pewer or richt
the poena of - the Grand Jury for the purpose -
P 8
lone of wpreparirn ¢ casd for trial, whare a min has besn

TS - 5y 2 Y > cr o e P e z Y L
I © 0 ¢ AN VD e EA _gunpoanas ;;;v/%/r sen issusd for. 3 IR - 16 Lo A

purpes2 14 was a migusas Uf ¢ficse powers, but the remedy

»

fer tha*t misuse ‘s not In an injunetion, and this Court

- - .. ¥ . . 3 - SRS .' 5 L 3 P =
AP, WAL, rant -an injunctionm, and T take 1t

kgt ronp orwenld nott on papars -that simply show what
4 ¥ -dg, In %!e papers upon which this was presented

q & y ' ¢

g upr gurt ull that bore on the peint wae this:

N\ |

S : 7 [ ’ : 1
A ) § IS case arainst Thaw is in the hands

Lt AL O rMY nd. - ris a:):#fs.tant,g-. .

; { g




W;UWWV_*HaadW*mdupuiihd for-the purpese .uf - preparing the
cuao ror *rill.Suhpoenas are mads by the Distric* Attormedy

~addrblaed te mi*ueabes requirinr than to appear and testi-

t4 batore tha_Grand IurV‘in an invee%ifatiun. Thase subé
k

poonas are npot made for tha purpuae uf procuring anv naw
~1ndictment for the killing of o,aururd White, but rur,

‘tho purpo-o of procuring evidance to be used agairs* the

o

defondant at the trill "

That is not allegad on 1nforwation .and belief That
I it
, 1s a dietdnc* affirmation under vath., Now, how can it bs

known %or.what purpose these subpcenas were issued, by.

i : |
| . : -

-

this defendan® or his counsel. He may infér, he may say
: 4 . q .

Q " Pt i i
L b , ety
that upon information he bellieves that such. is tha;?ur-

> P
posa of 1%, but how does he &now” How duss he know
that subpoesnas in the future will be issued for that pur-

ﬁuse alome.  And *there isino informaticn in these papera

. , ;
that there are going to be . any 1ssued in futura. Now o {7

'seams tc me if we_gat rinh* down to wha’ this &pplicatiun-

-
.

is, .that xlb Puur* anll make an order ’ha* the Grand -

Jury and tka District Attorney shall refrain from any «

‘ Lt I‘ o £ l |
further procasding in thi matter of the invasfigatiun of T

L %

the questich of the‘k4lling of ?tanfurd Vhits'

ard ‘f'ron takinﬁ any Jx‘qence beiure the Grand Jurv as to

i\
,,,,,

tha guilt.or :ebpunsilili* uf“the defenuag;, Harry :

-




PR e i

fha Peopls against John Dos or John Dié2 &% al x x x in

%he action ¢f the Pavple-against Jchn Die or Juhn Due.et

% . et e LR SRS —————— e et & it \ IR

-~ _ ' o -

Thaw, with reférenca t¢ *he dsath of Stanford Yhite, and .

from tha issuanca -¢f, a.v subLuvenas in cunnsctiovn withy the —
aforesald matter befors the Grand Jurv, in +he.matter of

o . I » % . ’

(™ ¢ : : : s
al . LS i ! 0

] & TETE

Now, 1 say your Honor-has nu*t ths powar *u rran®t it
’ v -l

I day that if vour Honor is uf'tne'opiniuh tha*t von have
J ! e o 3 . A

: i : : b 4

the powar to grant. 1t it is a Prepostervus raquast. 2

VR, GLEASON: . Upon the quastion of wan® of powar . s

S

P ettt !

L ads

sarnad District Attornéy right here and now was curract,

AT ~ ; vy B ; ‘
of ‘this Court, upon iy brief in the Suffame Cuurt T arpuad

and wae of tha opialon, that the sugres*iun:

and as far as T eonld investigats I was-unable t¢ discover
< & Y i

2

4

any equity powar in this Court; and the sugegestion T-mads

n 3 Suprema Court was -timt-—it -was ?dlé fur'ma°§b Epply”
’L'?Lis Court fur tha use ¢f *this equity ﬁuwar ir tﬁe
court d;ﬂ nat ”@:w 1. ‘Bot 't nnd%rsﬁgnd_:ﬁaf Mr., Jﬁstice
¥eliean balievas diffarantly bacause he uaé refarred the

o NOWY if puur‘iQnuy_shall con=
nda a “g[‘ &va not the powsr: Jg géﬁnf my application

0 : # - 2 »
a.ralar acx %o mhs Supr2ra Coury upon that ground, -
g 15 ing, 1t seems to me dhut your. Honer
i S T

fhe Suprems
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L

Court of the applicaflion to bz made and its detaruina<ion

in thie very ma*tter 48 tu be tuken as a dectBion byt
(PR

Supreme Cour* that rour iencr has powar to.malks the axact

. 211

urd_ar askad f(.‘:r.' Nuwv, v"‘:.‘.a"ua\"'-,:r criticism may ba r"&."d'ﬂ » :
_fﬁpdﬁ ﬁhe languagén;flgg; urderﬂéskéd‘for by ma w.af‘{‘#sk
i fur.EAénéevbe miaunda}atuud. I asgk fur'reiimf ajainst 
’“ény takinf.of‘ﬁesﬁihonﬁ agains® larry X. Thaw, bl‘ihylfC;;

] ) i

ting him. That. is all that my original applicatiun asked

fer: It is all that tha application here asks fir. T+ is
4 | o ‘ ;

not that thae District. Attorney be restrainad and enj

from taking avidence against anybedy slse. "I dun't as:

~any ordar rastraining him from doing that. But 1f .in the ;

preparation of myv previvus ordsr or in my arpuent or )]
- f PR - e - e i ; i 4 B /
sary implicati o, 1t appears that 1 askad fur that

ri]",f 88
. L,le discladm 31t and all-thas—1I-ask-is-that he not-‘vake
= g <

PRI L obd v T i
iagtimon aE5a foe  L11EW
[ ¥t

ns* my particular client; Har

I o i Y L ” -~ 14 .
without netice %0 m, wWhich the statuvce allows him,

g . . 9 v : Y ; PR .
B2 'at is equivalent tu saying that “

e

rour lonor shculd presuma’ that the District Atturnay ds

Souing  tu sofign tha preeass of <hig Court and 48 ovrder that

- o 9

wor Y abhs ' progaess. of  titlg Court yvour Héneor 1s
ging to dssun an injuncttion. I havs statad in Court

> at o antirellr woovour Honor's deciston, mot. oo

aonl ) ad + 1 Ay hut bhacauss it -has my heaarti= "1
5 ) 4 : JET '
o - e -
i i
' ;
i
s
A
K &
- \‘ 13
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est appreval ., But %

, 53

s-thare any basis

Ior %l
‘of the Court?®

L

v

’
that the District Attorney 1ls guing tc abuse i

A2 process
.
g

MR. OLEASON

4
od

s

me

AN

It 1g:not any -statemant
‘but a procesding in tha Supr

counsel,

sion has been mads,

Now,

Court in which this dacie

t might be thoughy tha*t per-

4}
haps T should have antered an ordsr upon ths upinion of
¥

is held as agains+t +tle
o - n

Rr Jﬁ§t1c§ ﬁbLaan; §hdeh ordarAshguld have recited. what

;) his‘:ic* Attorner's (';an’.z}.t’“i ;Jr.,

thét the rsla%or has esfa%iishad>?ﬂs casa

that, and }yai only the
¢ ¥

. 5
, and this and
questivn of the ¢riginal applica-
: o~ | 4
iy : : i :
» s o 1 3 iy
" %idn was n%y roferred tc the Recerder. It seems tu me,
~ -4f vour Heror pleasa, that fairness %c¢ this Cour<
upon m2 tc apply tu tils C
! : :
the

called

Suprame Court, without
in dnv

2King v constraln this Court
wa any order enterad upon the epinion ¢f Jus=-
t$ce Vclean, I your Honor should havé any doubt upon
that subjec*, .T shall- -ask rour Hunor t¢ allow ma2. t¢ have
Tusticae Melean make such a rscital ia hls order and sub=
it sue jusstion de was in t mind of 4he lsgrned Jus=-
¢ acal i3 procdading 1s 8%111 pending before him. .
’ . . ‘ v
enhar words, T desire that ths ?rucezginps should be
{3 ay ¥ SEEITE
% ; b e |
cundre tad v urderly ceonduct as -between the Supreme
. ok rourt Ut Ganaral Sagsions, and tTha comity
o
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VRS A L T _wééziﬂhww~,.;‘k L R BT AR SRt T
it {./—‘ ... 'i'} S i s |. ; i L : : 4 ¥ Sl \J’ 4
o i . {
3 Wt L
i ! ot : bt
t 4 3 . '
_ S : bt
axisting hsﬁween'thuaﬁ twe courts shall be fully preserved,
a.nd T know \{ha b % it 18 tiie wish of ‘yeur Jgnor.. .

\ "R.-.-fmmmr\j thdnk, undar *

Judga McLegn could‘dy would. ba tu m“;agap'ykdar Lran‘inb

1 statute; all f.:mt_

"a peramptory wri f‘.f- L e g -
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