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JACOB MOGLE I being called and duly Morn as a W t—

ness in behalf of the Ireople, testified as follows  

(All.witnesses were excluded by directipn Of •*Iv 

Court.) 

FXAILL:ATION BY 71:. MC GUIRE: 

0, Mr. Vogler, -Jou are a cook? A Yes sir. 

0„ And live at 1:77 Knickerl7ocker Avenue, BroOklyn, 

City? A Yes sir. 

Q Where are you employed as a cook? A At that time 

was employed in 42nd '1.treet. 

BY 

0 In this city and county? A Yes sir. 

TH ' r10_,U 

By whom in 42nd Street? A. Rigg's restau-

BY MB. MC GUIPY: 

That is near rixth Avenue? A Yes sir. 

C), On the night of the second and third of Dvie05.0 

15.)07, were you on Third Avenue, this City and County? •A 

sir. 

0, Did you at that time see these defendants oati 

of them, either of these two men here (indicating)? 

not see them Hefore. 

fl Well, did see them that night? A Yes 844r4., 

nerbouts did you see them that night? A. Tietwien 
e • 

;:3rd hnd fttreets. 

And r;hon'. ano.t dine of night was it? A Abut 



o'clock in the mornin. 

0 In the morninc of the third of De berl"4 411,.. 

of necemher; the third and fourth. 

Was that the third of December? A:. T40 

7uesda7;. 

0 What day was it? A On Tuesday morning. 

That is the third of December? A Yes sir. 

Q It was Tuesda: morning? A Yes sir. 

What did these ri,en do when you first saw them? 

A One got me around :Lc neck and the other one went t1rota0,1 

my front pockets. 

Which one of these two men got you around the:necl 

A I can't say that. 

Can you say which one got you around. the neck. 

sir. 

Can you say which one went through your pockets? 

A No sir. 

0 How do you know these were the two men who did i 

A Decause the policenan caught them after that. 

Q At the time they went through your pockets did .•3  

see their faces? A Jo sir, I did not see their faces in 

that time, 1,coase it was dark in that block. They are buil 

inr a red holis(. andil could not see. 

' 

t: : ;ow, J move to strike out all the Wit• -

11P .d(wtity of these two mOn. 

it" 



He says he did not se3 their faces. 

MR. YC I will connect it. 

Motion denied. Exception. 

What did you have in your pockets?,A Well, I had 

pretty near thirteen dollars. 

In which pocket? A In the back pocket. 

Of your pants? A Yes. 

Did they rut their hands in your pocket in that 

pocket? A No sir. 

Q. What pockets did they put their hands in? A In the 

two front pockets. 

Q Of your pants here (indicating)? A Yes sir. 

Was there'an7thing in those two front pockets? A 4 

sir, only a bunch of keys. 

Q Did they take the bunch of keys from your pocl4W: 

A I don't know that. I missed them from that time. 

MR. PUT1414: Counsel is going on and stating what 

these defendants did, when in no manner have they been identi.-

fied. 

TIT COURT: 7o11, he said these were the two men that 
• 

held him up. The witness has sworn these were the two men 

that held him up. 

MI PUT3:AY: 7es, hut the District Attorney immed—

iately thereafter asked if he saw their faces and he said nO, 

OUR?: Tht rr,ay weaken the force of his identi— , 



fication. He said he Lnew them because they were arro 

rdOlt away. It is a lpestion for the jury to determine betr 

riuch weifht to give his identification. 

Honor wdll pass on in 

flotion denieJ. Exception. 

After the two Nen you refer to had held you 'and -One 

t})roup.,h your iocets, what did they do; where did they. go?  

A I went on the other side of the street. 

B Y TyT COnT: 

q Where did the: co? A I can't say that. 

• Y. rC GUTIT: 

Q Did you see them after they left you? A No, 1. d:14 

not look at them. I dent on the other side because ovtheiq) 

saw somebodir. 

COUFT: 

Well, vou wont on the other side? A Yes 

P1=111: I ask to strike out that las 

THY COUhT: rltrike it out. 

1,"C 

WI,cri d3(-1 you lenve your work that day? 

o'clock. 

Q .:ThF.t did you (lo F-Iftur you left your work/ 

wa'L a roulle, fre'llf, in the house. 

"or i i-,.:i•ri f? A "es silt'. 

:ndu 7-;(1 ci o drjnk that evening? A 11/034 



guess so. 

Q And did you Imve anything in your hand? k 

bundle in my hands, my laundry. 

0, You had your laundry in your hands ,when you wèr 

walkinr down Third Averue? A Yes sir. 

Q Wert had yoiz come from when you saw these two. Ih4.11,' 

that 'ot, sIek of? A vrom 24th Street. 

Had you been in a saloon on 24th Street? A No sir): 

not in that time. 

R How long before you met these men was it you, had 

been in a saloon? A About an hour before, I guess. 

Q And Iron 2,ad qr-nk something in that saloon? A Yes. 

You had been drinking prett steadily from, ten 

c'clock on until three, hadn't you? A Yes sir. 

Q Were you under the influence of liquor a 

A Well, I know everything what happens to me. 

BY THE COURT: 

Q Well, were you under the influence of liquor?: 

sir. 

After these tuo men that you speak of went •thr.C.?-u 

your pockeiJ, did you at any time after that see tIles..q 

on  A :0 rir. 

Q Mat rl-Lt, ever see them,againl. 

in tnliOY1 



et, 

Q How long after that, how long after these to 

went through your pocLets did you see the defendattO at the 

station house? A Well, I guess about 15 minutes; saMething-

like that. 

7efore you got- to the station house did you see the:DV 

any ilace? A No sir. 

Q Did you go to the station house with them? A Yes._ 

Did you 2ec thorn When you went to the station house. - 

with them? A I saw then, yes sir. 

Q You-saw them on the iEly to the station, did you? 

A Yes. 

0, And on the way to the station house, was tamediate44.. 

ly after these two peolde you speak of went through y0.14., 

pocketc, was it? A Yes sir. 

CROSS 7XAYJNATION EY PUTEAM: 

Q You say you are a cook, Mr. Vogler? A Yes air. 

Q Where do you work? A Forty second Street, RtggP4 

re2taurant, rear Sixth Avenue. 

q What time did you leave your work that night? '40011 

ten o'clock. 

Did yo.0 go aviay from the restaurant alone? A Yes.0 

0 Did you meet anyllody in front after you left? A 

w+ in t17,, 1-.oure to a friend of mine, 

C) Who in the fri,end? A In 43rd Street. 



0, What was his name? A Well, I don't know his nie 

I know his business. 

You don't know his name? A Cuchek, something lice 

0 How long did :ou stay there? A Until about  one 

Had y-ou had any drink in his house? A Yes. 

R What did you drink? A Beer. 

All beer? A Yes sir,nothing else. 

You left there about one o'clock? A Yes sir. 

Where did you L'o from there? A I went in a couple 

of saloons.t17en, after that. 

Q You are quite sure you did not leave his house un-

til after one o'clock? A Not after, no sir. 

Not until after one o'clock? A Not after; no siri 

Did you leave after one or did you leave before one', 

A Before one. 

BY THE COURT: 

0 How much 1,efore one? A Well, I can't say that. 

did not look a th,.1 tiNe. 

BY 

It !!Eis nearly one o'clock? A Something like that, 

0 Ar)d wt-r;t to a couple of saloons after that? 
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Q Do you remember where the saloons were? `I Well; 

was in First Avenue. 

Q In First Avenue? A First Avenue, yes sir.• 

Q Where was the house of this friends what avenue? 

A 7etween First Avenue and Avenue A. 

Q And you went into one saloon near First Avenue? 

A Yes. 

Q On what street was it? A 1 can't say that. I gue 

43rd Street or "4th. 

0 And this was near 43rd '7treet, this saloon you went 

into-? A Yes sir. 

Q On First Avenue? A Yes. 

Q Where was tl-Y3 second saloon you went into? A Some-

where in Third Avenue. 

Q About what street? A Taybe in 30th Street. QTD. ..cgae4'-

thing like that 

Q Were you on your way downtown then? A Yes. 

0 Were you wall:ing? A Yes sir. 

Q Did you co into any more saloons before, you met' *Oil 

men whom you say attacked you? A Not that I know of. 

Q In other words, if we have this straight, after leavi, 

inc the restaurant, you went to the house of a friend, 'where 

you drank. until about one o'cAck? A- Yes. 

0 rrlon ou calle out and went into two saloons, one of

Which was ol-out rirst t7enue and 43rd street, and the oth'er 
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was on Th'rd Avenue sor.ewhere about 30th? A Yes. 

And that was -- those were all the places you.littnt 

until you were attacked? now, you were pretty drunk that 

ni,-ht, weren't you? A Well, I was pretty drunk, I lalow-Any-

hew what hapTens to me. 

COUET: 

Jut you were of were not drunk? A Yes sir 'I was. 

BY n. PUTI:AM: 

Q Was anybody Jith you when you were walking down T: 1-d 

Avenue? A Yo sir. 

0 Did you or do you remember when it was you met these 

two men? A Yes sir. 

0 Where? A -netween 24th and Urd Streets, on the 

east ride of the s4reet4. 

0 You are quite sure about that? A Yes sir, 

:Did you notice which way the men were going? A 

don't know how the men were standir4; there at the time,. 

O Where, when you -first saw them, between 23rd and, 

r4th, where? A On t'le sidewalk. 

Were standir6. out near the curbstone? A 

the mY1:110 of the !.idewalk. 

hi ht midway 'etween the curbstone and the store 

front? A '1'es sir. 

Which one of then )-ade the first move towards you? 

A T can't 1 1,--
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You do not rcnow? A I can't say that. 

Are -on :zure t3ot either one of them put his hands 

in 7our pockets? A Yes sir, I am sure of that.' 

0 one? A I cannot say that either. 

do you knew either one of them put his hands in'. 

yo;.r lockets? A 1:0 sir, I don't know who put it in. 

Q You dc rot know? A Np, sir. 

Q Did 7ou have Lny money on your person that night? 

A Yes sir. 

Q How.mrch did 2,,ou have? A About thirteen dollars, 

Q Wimre was it, what rocket? A In the bacic pocket 

of the lants. 

0 The hip locket? A Yes. 

q Which one, richt or left?. A Right. 

Q What was it, Idlls? A Rills and Change. 

0 1-)o you mean to say you carry silver in your right 

hand Isl:p pochet? A 7o, I have the silver in the coat pock-_ 

et. 

C), 11Thich coat pocket? A Right here (indicating). 

Q ftya much 'silver was there? A I cannot say that. 

ethirl,: over a 

9 }107i r4-c11 (Uri :'ou have when you left the restaur-

t? A I Lad almout fifteen dollars. 

'on J.II I,11-..-thinc at the house of this friend? 

A Yes e ciujlt uf pints of beer. 



Q Did you send out for the beer? A 

The rest of :our money was spent in, those tym:aM 

loons? A Yes sir. 

Q Do you know how long you stayed in the sa10 1Qs7 

many drinks did you have in the first saloon? A Vt00. 

tnree. 

Werc you all alone? A. Yes sir.. 

0, Did you Spek or have anything to do with 4n3rbo4y.._ 

in the saloon? A No sir. 

0 You took threc drinks all by yourself?. A Yes.• •'' 

Q How many drinls did you have in the second sa1.04204. 

A I L-uss one. 

Was this all l'eer? A Yes sir, all beer. 

So the money :,-ou had in your pocket when yoA.met-

the2a two men here, or whoever they v'ere, represOnts-tW 

c1-.anc,e out of the ftGen dollars that you had when  

the restaurant, I ,:hat right? A Yes sir. 

Q All bills in your pocket or in your righthandj4 

locket? A Yes. 

Q And the chane was in your change pocket 

coat? A Yes. 

Q Were the bills in a pocket book or were th y 

A The:- :Jere loose. 

vou nre not be to say which one of the  defen 

ant juf, h:1:; LLAnd j.r! /our pockets? A No sir. 



•.,X4 

Q Are you a} le to describe either on;•Or tho to men 

dho put hi'L liand:3 in ;our pockets? A No Sir. 

Q Did you feel the hand of anybody in your poO4ot 

Yes. 

Which pocket? A Roth. 

Which pocket (lid :'ou feel the hand in? A They  won 

from the one pocket to the other one in the front. 

Q hut I warit to now which pocket did you first 

fool anybod:-ts hand in? A In the pocket book (indicat-.. 

inr)? In this pocket here (indicaing.) 

Which pocket was the first pocket you. felt 4 144a' 

in? A 'The right. 

Of pants? A Yes. 

Did !()11 feel a hand anywhere else, any other .vocke: 

Did ni1:.-hod:Y htrike 7:rou? A No sir. 

',he hands of a manTir.0 

and then in the left? Ae 

-r at the tiii0,thOO.OHA7 



sb 

men t:a 4, you sieak of net you? A No sir, not on tklim 

Q 'Did you tide EU r.1) del Y anywhere aroun44t.:41 

1A_G(1— on otnt:r side, and I went over there.. 

0 O otter side of Third Avenue? A NeS.s 

Did ayliody code up when these men,wer, 

EC GUI1-F: Come where? 

Come up from 12,n: -where? A I.didn't e:anybodyl: 

ondy I sa-w ths.t one on the other Side. 

Q Well, do you Lnow what made, these men leave you 

an? A I don't know that. 

There was no :ands put in any other pocket 

two? A No sir. 

C) And these men went right away from you 

thing further hall.enin? A Yes sir. 

s no l'oliceman around? A I d.. 

Q Ana 1:c.: other -.,erson (mule up or apprpaOhea Pr4 

leav e.fo:-zt ..-ney left you? A Not tb 

I on 4" otne:- side. 

On tc ct.er side of Lilo street?' A 

C 7n 

' 

? 

rls, tIle;; two men,- or some Id 

p.Thets and then they ?make: 

- CU 

right. • . 

il i. int to anybody?' 



Q Whom lid :,(fl; E3,:e on the other Side? A A yOling 

WITa4 1110 OU ,o the :„.'o ung man? A I told hill). 

t_;;i to re': .fie or the other side. 

Q Bi ci comilaint to any poliee 

A I :fi(! :lc.: none. 

O Ho., di Ran,en to say -- how did you happen 

o to tim clico station? A Well, if they had. them .two) 

t r1c too. 

Q, di .t :1141 en to co to the police station?: - 

(:To answer.) 

BY TF-E,; 

Why did 4-o the police kvtation? A T 044 4p 

c, to the police s 

ffigOr? • 

Q, You did not ;o at all? A sir, I go Itith, 

; ho are 1 11(2 too. 

V/). :ore li. 1,e you to? A The 

Q. not c7,0 to the •,:ppliatii 

A W€1 J. . 

1,1; cer,nr arrest you/. 

in the station Irpuog:ii 

A  He did 04 

'o Lbe station botio0. 

4 



Q, Where as this? A Well, I guess one :biao.k furtlipx' 

down. 

BY THE COURT: 

Q Twenty third rltreet and Third Avenue l A 

guess 2nd Street. 

71 PUT2TAY: 

Yincre did 7'oq first see the policeman? :",ik t 

J;oldceman after he had them two men. 

Q. After he had the two men? A Yes. 

Where was that? A Well, I was so exited X dory't 

know how many blccks it was away. I run away. I *MS soared, 

afraid. 

Q Was it downtown or uptown? A Downtown. 

And the first you saw of the policeman 

two men? A Yes, two :,.olicemen. 

Q What did be say -- were there two policaMtnl-

sir, two policemen. 

Now, as a matter of fact, there might have be'e4 

policemen? A No sir, there was only two. 

Q Sure there were only two? A Yes. 

Tsn't t a fact that you are a little :bit :clo.Ud 

abont at,Pnliene! t:u.t niht? _Do you remember anY#44 

ver:v uell? A Yes sir, 

G a curtain about anytbdn' 



That  all I ralow. 

0 You are just lositive two fellows held ypW4 

- not Fositive of an::thing else? A '01611 

i.oiti.ve? A I am positive them.twO fe'llOta 

ir* 

• 

I t-;nt on the other side and told that man.. 

You ar-3 sure :,-ou saw two policemen'? A I saw 'two 

/ .-Ever7 one 1).ad one of them. They ws on the vitew 

downtolin. nich corner it was I don't know. I was scared 

and I ran awa7,-. 

0. Wha.t Jid the 1.oliceman or either one *of theM 

7ou? A The:- ',old me I had to go to the police stat1W1 

then. 

Q Did —ou sa7 an:rthinj; to these two Men, •or .b9 

there thet':? t-lo men robbing :ou to the policemen? A 1 di 

ar7tLin to -The 1,olicelien. I said it in the statto 

C. But tlie policulan first said to you, you  hay 

to i;(-) alonc to the station house? A He told me to 

_111;1 .(') thJ sttion loJse. 

0, And tat was ",efore 7ou said anything abou 

4cued uta,11, is that right?, A That's 

You di not !ILi-;.0 any complaint about being* r.0 

1 , ) ;tation house? A That.4 

;n that you went acrosS. 

k4 re) A --



q Well, did you know him? A No sir,: thtlt 

never saw him before. 

BY  PUT:;AM: 

How long did :ou talk to him? A :Only.. .413.6.0044 

minute. I on17 told his  that they tried t 

a;ay. 'I was scared. 

BY ryia COURT: 

0, You told hin, or you thought maybe he would 'V 

you too, is t}iat it? A Yes sir. 

BY • PUTNAM: 

Q And wben you left him, did you go down the east44 
- 

of thF, street or did you cross back? A I crossed the Otroet; 

to the .,,ent side. 

Q And when you left him and went on down, did Y64 otqty 

on the fe.-t side? A Yes sir. 

0 Did cpt.1 have tny talk with anybody else? . 4-

Q How long after that was it you met the two  DO: 

men with the two men ? A A couple of minutes after-4 

(/ NO4, you did not lose any money, did you? 

You had all the money with you when you got throu 

that you did d]len :you Ws.arted? A Yes sir. 

BY T-iE COULT: 

0 !7GW, !1OJ cnn :ou ';en.r positively these are. the  

that -ou riyzurtvt1.1rul :.1? A Well, I can't swear it:b 

I did ,IGt 

• t 



fcre. 

[ 

You never sal them before? A I neve; w. t4eJr0a,, 

0, You paid no attention to them that night? 

s4.: on 'F14, side the  build a house) and it was vety, 

there. 

73uilding a house on which side? A Just On the eaMe, 

block '..,there the:- caught mF:. 

0 On the east ;ide? A On the°eaSt-side., 

Q, Well, t1le7:are not building a house on the east:Side; 

t.e- are building a house on the west side. You de not :blow 

east from !;est, do 7'oll? A Yes sir. 

Q Which is the east side of Third Avenue th0 

down side. 

Q, You .,rt!rr! coming down? A- Coming down 

vvhich would he the east side? -A 

0 And s-ou think the:. ','ere building a hous.W 

ni..7ht? A mbe. mFde cone thing. I gue0SH*4114: 

'.ort. or !..orio+hii:: like it. 

0 On ifd- the:xy are bui1din4 A 

A 

fn tice what they were doing, 

wasn't there. 

efi,jon to these people a 

,i(1 they have you in their 



their clutches there? A Not long. A couple .Of '0e00000,. 

Q They did not knock you down? A No 

0 Did not hit you at all? A No sir. 

0, Did not say anything? A NO sir. 

O New, it was )retty dark at that time, 1#04. 

A Yes, just on 41:at side, that's the reason 1 ustt. .o.4! 

other side, 1-)ecalise t'aQre was more light and•X saw. SoUleb#P4 

over there. 

Q, I know, Ivut it was very dark at four 0,616-010 A jPO1*—

o'clock, yes sir. 

Very dark? A Yes sir. 

Q And the Elevated railroad is there? A 

0 And that ma..ks it dark? A -Yes sir. 

Q And yct ou sLy 7-ou saw a man on the othtr 

tfle .9,trot? A On the other side, on•thd corner.. 

What -3as he loing there? A He was eta4441 

0 And what did :ou say to him? A T went on 

ahere he aas stEndin ind told him that two:_filein up 't 

to rol) me. 

O 11;TL , to rob me"? A Yes. 

-f • 

O 0' mean? A Yes sir,. 

•:)", icp now that these tir.e 

I cannot. 



DIMITRE IO_ANOWICZ, being called and duly Miorll 

as a witness on behalf"' of the People, testifies' fellWitst• 

DL T;),t,ALTIEATION BY 7E. MC GUIRE: 

W1,ere do on live? A I live in 32nd Street 158. 

Vert: do iron work9 A I work in Reetor's reOtaUrant. 

Q W our \fork there? A Waiter 

On 4-hr. ni:.ht of the second and tOrld. or in the oly 

c a r of December, about what time 04 near, 

as -ou can recollert Jid l'ou leave your place of busineSS 

A I have be,--n out on t2-is day. 

Tl'a+ was your day off? A Yes. 

Q on returning home? .A retUrn0 

at five o'clock in 4-}13 mr)rrinc'. 

Q A I t4.(1.!t M.,e, were you walking along Thir 0. 

TT" OUT o,ark him what he was doing. 

o rer,- yol doinr,? A I was in the vIn lea 

t:e mr! rflr t],et-e I was to Tammany Hall .t t 

last three I have been in 

i 1 ooh a rlass of beer. 

A en t to go home, and my .f"*4;ierict 

r, little ht down on Bighth Avelme 



Q How many 

22 

drinks did you have there? A One drink. 

I come back to Third aveni • 

Q You went along 14th stre t? A .Yes, I came back on 

Third avenue and on 23rd street I see in the light, one small 

man, drunk. He come down, and two men took this fellow. 

q Wait, now. Two men? yes, sir, two men spra ng 

from the new building house. 

Q From the new building house? A Yes, from a dark 

house, a dark place. One gave the old man this. way (in-

dicating) on the head, and at the same time he put his hand 

in the pocket, and another one he put his hand in the pocket, 

and he looked for money, and then they tookthe hands from 

the pocket, • and he dropped a key on the floor. Mhen I go for-

ward to, this man --

Q You ran over to the man, did you? 'A Yes. 

Q You ran right over? A Yes, I wanted to help hir41 

and he took his pocket from the hands. He looked in the 

pocket and could not find nothing in the pocket, and just- in 

one minute I saw a policeman come forward at 25th street, and  

I told him right away. The policeman catch him, and the 

other fellow ran axay, and another policeman he catch him on 

27th W.reet. 

BY VP. McGUIRY,: 

Q When you started across the street, what did the two 

men do? 



_ 

THE COURT: Well, he had not got up to the StrdOt 

yet. Who "e was he? 

0,,When you crossed Third avenue 

THE COURT: He has not said ha crossed TIlird ..ws*Ue* 
0 

Q, When you ran over to the man, what if an3tt4ing 64&-jhP' 

two defendants then do? 

MR. PUTNAM: I object to that. 

YR. McGUIRO: question withdrawn. 

Q, 
When you ran across to the complaining witness4 

if anything, did you see the two men who had hold of hiM. do 

What did they then do when you came across? Did they gp' 

any place? A Yes, and the man, he walked back. 

BY THE COURT: 

Q No. What did these two people there do? 

you understand that? A Yes, sir. 

Q Well, now, just say what they did? 4 

nn6-rs'.and that word. I speak Italian or Gerra:ark Or PO 

Q Well, :you spoke pretty well up to date, 

two 7.-!or,1Q do? A He wanted to rob the min on. ti14.!, 

THE COUJT : Strike that out 

EY YE. 1.1;cOUIR: 

Q Afe!' across the street, and afte.g' 

the:I , _eir hands in the cOmPlain4P011'1 

-on see them do next?. 11044 

1;. on Ids h(mdf(indicatines Ralq 
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he walk up, and on 27th street, in this one nt411,t0 

policeman. 

BY THF COURT: 

Q That will do' ': now; we will get that latex' What 

did you see them dio? A He put his hands in tTIA 1*-XP 

Q And after that? A And after thatjl: 

not find anything. 

Q He said he could not find .anything? , Oa y.,0101447 

him say he could not find anything? A: Yes,, air, 

speak --

You were close enough to hear him say that? 

Q You were right near them? A Yes. 

BY MR. McGUIRE: 

Q How far away were you? A I have been on =rd: 

stret. 

BY THF COURT: 

_ 
Q But how far away were you? Do you know what th 

means? Do you know what a meter is? Do you know what 

is? A From here to the door (indicating). 

Q That is a foot, is it? A Yes, sir. 

MR. McGUIRE: I think it is evident that tiwq 

ness bias difficulty, your Honor. 

THE COUR, K n ow, , but the witness is 140 Wi. 

He wants freat speech about this matter. 

teSt1TInTr' ,rn-roborate the other manAm 



gO 

swore that this man was standing on the other Aide: 

of the street.. Now, this witness says he rap over 

to the two men and him, together. 

BY THE COURT: 

Q, Juslf say what you saw and did, and nothing 0160 
- 

A (No answer). 

BY IPP. McGUIRE: 

Q What did you see these two defendants do, after you 

crossed the street, and what was the nearest, how far were 

you from them when you siv you saw them walk up Third avenue 

When they began to walk how far aw4y were they? A The firOt 

time when I see, he was -- I have been between 23rd and 24th 

stree' block. When I walk up, th man, and these two met--

BY THE COURT: 

Q Walk up where? A I walk up to this man.' 

Which side of the street were you on? A was' 

the west side, or the east side.- 

Q Well, which was it, now? A (No answer). 

BY MP. McGUIRE: 

Q Your right hand side or left? A On the right 

Q, Going up? A Yes. 

And on which side did y-ou see the complail42g 

ness? A I Sall the complaining witness from the west sl 

from tIle elevated station. 

Q. He was on the west side? A Yes. 

Q But you were on the east side? A Yes, and I 0s, 



go 

onthe east side and in the light I saw these tOr 

Q Now, just answer the question. You were on the::: 

eist side, and all this happened on the west side/ Y.S4' 

No, no -- he was on the east side and I was on the vein Sidei. 

and Lifter I walked on the east side too. 

q Now, you were walking up Third avenue? 11,CLI 4 

Now, were you on the right hand side Or the.leftlmrid 

side o the avenue? A When I walked on Third avenue t: 

have been on the left side. 

BY 'MB COURT: " 

Up? 

BY Mi. TfleGUIR:li 

That is west, yes? A 'Os, sir. 

That is on this side here (indicating)? A 

Q1 And on which side did you see the complainlng wOi'40040 

this little man, which side was he when you first 

A I saw him on the east side, the right hand, in the no* 

bu1l6infr, house. 

BY THF COURT: 

Q, How do you know this is the complaining witilites? 

THF COUNT: He has not been identified 04t a: 

V111 stl.ike out th,. last question and answer,. ' 

3,1711. Yerriinli: Can I 'bring him in for purpeses 

Td-

TH4: tiTi°, No, not yet; just aqk 

f 1,  i r r • 

A 4 i 



===.10.UDPraLfdlasa.saaomw. 

BY YR. IficGUIR14:: 

Describe the man that you saw, that yoU Oay 

two men Oing through the pocketsof; desoribe-0.1164rly 

you can the man through whose pockets you 04y you s4W, 

7ei1g? A Just as I saw the man, and I.called 

right , away. 

THE COURT: Strike that out.. 

A (Continuing): I couldn't understahd that Word,. 

BY THF COURT: 

Q How long did you stay on the west side of the' 

street going uptown? A Abodt a couple of minutes, I. 

think that was; 

Q And. what sort of looking man was this man 'yOu 

coming down when he was stopped by these other tvmAet 

A Vogler, the little fellow, he was drunk. 

Q He was what? A He was drunk. 

Have you seen him since? A No, after I ste4 

him. 

Have you seen _aim since? A (Va. answer)  

BY 7.7. TreCrUIRiN: 

Q, Have se n iim to-day? A .Yes', Iea0 

Q, ab ? A In court 

BY 'IT : 

Q, DiCse :resterday? A 'nelret s4 



Q Never saw him bef,re to-day? A Never Saw him befOre* 

Q You are sure, you know what you are say,tne, 

only here in court. 

Q You never saw him before? A No. 

Q In any place? A Not any place, only here 

court, and the Police Station. 

Q, Well then, you did see him before? A No,, never, 

MR. McGTIIRE: Before what day? 

THE COURT: Before to-day. 

MR. NcGUIRE: I think it is obvious that he iS labor-

irg luid-r a disadvantage. 

THE COUR?: But he is too willing. V* de nOt0a5t:',. 
‹-

ytit,nesses here to convidt anybody improperly. 1 til,* 

he is altogether too willing. It is a very seriOU 

ter. 

• 

T. YeITUIRY: Your Honor is of the opinion, . 

is a false statem.rnt he makes when he says he nev'er 

seen this man 1,efoe the night of the arreSt, becap,• 

If you- Honor as, I should be most felicitous t 

ti,Ato fflAt sIde of it? I think we Should have 

, 

T1L HeWnderstands English." 

I ari trying to, do justice her, it 

cc: . o!v •! rviarnce before we will:deprpre04 

n a charge like this 



MR. McGUiRE: Your Honor, I presuOel 1;0.0t.lf 40jOrit,-;-e 

ly aware that that is the only cla00 Of 000 t116.t .34400e: 

people will try to rob 

THE COURT: Strike that out. 

BY YR. YcGUIRE: 

Q After vou c-ossed the Street, what did 3,:o 

men do, where did they go to, if anywhere? 

THE COURT: Now, that is leading, ask it 'What 

they did. 

A I could not understand very well English. 

BY Th7 COURT: 

Q Now, you will get along all right? A ,(No 

BY Tai . IvreGLI7RE: 

Q After you crossed the street, what, if aPytTark 

did you see those two men de? A When I crossed the:, 

this man --

I mean the two men, not'the One man? 

fhe }lands in the pocket, and Vogler make (indi-oat1.4i 

net s -leak; he ronld not make a noise, andfI 

1;uvi e r,11-! -Li!!! '1;.0:(1fi in the pockets. 

Voi-le' tolc! did he? A No, 1 say 

:1.nd Vogler say, he Says tO me 

1.ack pocket." 

7 0.h.1Ct to that. 

riko it out. 



BY NH. McGUIRN: 

Q Where were the other two men at the time Vogler 

said that? A He was about half a block) f• ar 

s t re nt 

Walking in what direction? A Third 

and 27th streets. 

Q What did you do then? A I spoke with Vogler 

Vogler said 

THE COURT: Strike out what Vogler said. 

Q What did you do? A Igo to the policeman right 

away. I told to the polIceman "You didn't see anything Ovar 

there?" 

THE COURT: Strike that out. 

BY THE COURT: 

Q Tell what you did? A I goes to the po 

the policeman --

THE COTTM: Strike out what he said. 

Q What did you do, not what you said? (No answe 

BY R. ”cGUIRE: 

Q What did you do after these men walked up the 

avenue? A I told the policeman and the polioem n arreS 

Q, Did you at any time after yo U saw these two 104•Wi 

he complaining witness Vogler, at any time lose sigWof 

then until they were arrested? A -No. 



. . 
MR. PUTIIAM: I object to that. lie can. satatc '1,7hat 

he did. 

THE COURT: Objection sustained. Strike i 

Q Did you at ary time lose sight cf them?. 

THE COURT: I do not think he understanip that 

tion. It is leading, too. 

MR. McGUIM: I submit, your Honor, that with. the. 

difficulty the witness is laboring under, we shou1d have 

an interpreter. 

THE COURT: There is a direct contradiction of ev.--

idne(! betwe:m him and the other man. The other man' 

said he was on the other side, and he say0 he °MO'. , 

over. 

BY R. YcGUIRE: 

(1 When you saw these men walking up the avenUe,. 

towards 26th and 27th streets, what did you do next, 

ly? 'A When I see this over there--

BY T1U COURT: 

Q What did you do? 

MR. McGUIRE: I withdraw my question. 

FY YR. McGUIRF: 

Q After on saw these two men walking up Third avenue,.. 

as say-

if any place? 

towards 26th or 27th streets, where did you gO* 

A I go rifr,ht away to the man, and ask hiO, 

Vor7ler, aal he told me --



B. "PUTNAM: I object to that 

Q Do not say what Vogler said. *After you, 23 poice wit 

Vogler, but do not tell me what you said to him, 

you 'nenr7o? A Rin:ht over to the policeman. 

Whe-e was the policeman? A On 26th street corne 

Q When you went towards the policeman did yOU see the -

two nen? A Yes, sir. 

Q And wnere were they? A He was on 26th street) 

a block forward. 

Q Did anybody else -- are you sure of that? A (itter. 

rupting) No, nobody else. 

Q, Were 7ou there when the policeman arrested these two 

men? A Yes, 

Q Did you then see who they were? A Yes, sir. 

R, Can you tell me whether or not these two deferid417111' 

were the two men you saw the policeman arrest? • The 

liceman arrested tnem. 

THE COURT: Well, there isn't any doubt that: 

policeman arrested them. 

Can 7ou now swear that these two men that the 1,0 ia04a 

arrested were the two men who had had their hands On 

• 
A Yes, sir. 

THIP, Well, that is his opinion.• 

R. 1TcCIIMN: That is a matter of absolute ev 



- 

CROSS EXAMINATION BY J. PUT NAM; 

Q You can swwar to that positively? •A Ye:S.; • 

q There is not the slightest doubt, about it?. 

Q To whom hage you talked about the eVidenee fsav.0. 

in this case? A I don't understand that. 

Q, You do not uLderstand what I ask you, do :HoUl 

don't understand. 

(1 How long have you bean a waiter in Rector's? 

A About a year. 

Q You have to do with all people that come in 

to eat, don't you? A Yes. 

You wait on a regular table? A Yes.' 

Q And yoi, take orders? A Yes. 

Q You talk English when you take orders? 

_ it very well.to take orders, but 1 could not Speak 

sation. We talk only French over there. 

• 

Q, When youfirst snw the complaining witnese Itoglor 

that nic711t, where wore you? A I was on 23rd Street 

Q Is that Third avenue? A Yes, sir, Third avenU 

Q, On what cor:ler? A On the corner fro 25rd otre 

BY TER COU,ZT: 

Q Dow!!,.0w;1 or lIptown corner? A On the west side.: 

Y':s, but on the dontown or uptown Side? A Down 
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Q Now, you are sure of that/ A Yes. 

Q There is no doubt about that? A No, sir. 

Q That is right by the bank? A On the left 

when I walk up. 

Q You were by the Fifth National Bank? '; A YS; 

IRY MP. PUTVAM: 

Q On the left side as you walk up, 'and on the downtown 

corner? A Yes. 

Q And what tine was that? - A A -quarter to four. 

Q And wher,J was Vogler Ahenyou first saw him? -A, Ircglof, • 

just he walked down on the right hand, on the right Side.. 

Q On the right side going up? A Yes. 

Q Between what two streets? A Between 24th and 213.. 

streets. 

Q He was between 24th and 25th streets? A Ye4 

Q Sure about that? A Yes, sir. 

Q And you were on the southwest corner of.23rd? 

A Yes. 

Q, So he was a block aril a half away from you? A Y004 -

only half a block. 

THE COURT: Well, that is a matter of caloula.: 

tion. 

Q Nov, there is an elevated railroad on Third avenue,. 

isn't tere, and . posts up and down the street? A Yes, 
Ar, 

" . 



Q And you were right under the station, 

A Yes. 

Q When you first saw Vogler were the two men that 

saw with him? A Yes. 

Q They were there with him when you first SaW h#17' 

A Yes. 

Q What were they doing when you first saw the?  

A The block --

,BY THE COURT: 

Q What were they doing when you first saw them? 

A They spring to Vogler and give him on the head, one 

over the head (indicating), and right away put their llan 

the pockets. 

BY MR. PUTNAM: 

Q Did you see what pockets they put their hands in7 

A Yes, I see he're (indcating). 

Q, Of course; then, tell the jury just what pocket$ 

they ut their hands in? A. Yep. 

Q, Now, tell the jury? A In the front pockets thSSi. 

ut t:fair. hands (ind-L.cating), and the other fellow h 

his hand (indicating). 

Q He put hAds in both side pockets? A. Ye., 

Q, Did ne do it, both at once? A No, here itHPiec0 

!Jilt and (indicating). 
fl 

Q DI A No, on One Side:, 



the right Yland. 

Q Did they take anything out of the coat pocket?, 

A H2 dropped something on the floor, and.' waIked,-up,... 

Q You saw him drop something on the f100r9 

I did not see it drop, Mit the key dropping made a no 

I did not see the key. 

BY THE COURT: 

Q Well then, how do you know? 'A Well, h 

noise when he drops (indicating). 

BY YR. PUTHATT: 

Q, You heard the noise? A Yes. 

Q And after YOU (Tot up you found .out what It, VtaST 

A Vogler told me the key. 

MR. ?UTHAM: I move to strike that outo 

THE COUli!f: Strike it out. 

But you heard a noise on the corner whe 

standing? • A Yes, sir. 

Q, How long after that was it before you went over' 

whe -e Vogler was? 

Q How long do 

A Right away. 

you sup,)ose it took you to ge 

there? A Only a second. 

Q You w -J11 Froll a corner where you wereak4A 

he 'vs sta(!in, u 1i1 he come towards you, or 44&*: 

.:1? A lie collect his things ano. • 

t 

a 
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Q What was.there on the street? A His pockets, 

you know, with the dress, with the shirts and some pants an  

something else. 

Q, He was picking up the contents of this package, is 

that right? A I could not see right. 

Q And 'then you came up to him he was in the same posis., 

tion? A Vogler? 

Q, Yes? A Vogler was drunk. He wanted to make a 

noise, to cry (indicating). 

q Whor did you see the policeman first; where were 

they when you first saw there? A When, right away 

spoke with Vogler. 

Q No, where were, the policemen? A On 25th street 

corner, on the other side. 

Q, On the vest side? A No, 6n the east side. 

Q, And you were on the east side then? A Yes-0 

Q, And the policemen were across the street? A Yes 

the policemen just was coming on this side, to Third avenite 

Q The policemen were at 25th street? A Yes'. 

q Which corner, uptown or downtown corner? A. Uptown 

corner, just he walks. 

Q Yes, they were on the northwest corner. of 26th'' 

3fr.!-t and Third avenue? A Yes. 

Q On the left hand side going up? A Yes. 

Q And you? A The policeman, no, on the right side the 

-,`YviNoOt 



policemen was. 

Q They were on the right hand side? A On tie Xight 

hand side, yes. 

Q And that was onnthe corner of 25th street and: 

Third avenue? A Yes. 

Q And -ou were in the miiple of th-'e block? 

This man, he 'Vas forward, these two men. 

Q Now, you saw these two men go away frOia Vogler? 

A Yes. 

Q, Where were you ,vhen they let go .of Vogler and went 

away from him? A I spoke with Vogler'  

Q You were tal:&ing to "Vogler when the two men let 

him? A No. 

BY THE COURT: 

Q That is what he asked you? A Just when "thoy-

left, then after I spoke with Vogler. I could not speak 

this moment. 

BY MI-Z. PUTNAM: 

Q, I want to know when the two men left Voglerand,Went 

away from him, where were you then? A I was about fram 

here over there (indicating). I walk right away to hiirt«:, 

I wanted to help him. 

Did you run or did you walk? A I-ran. I ran: rIh, 

up to 13m to help him. 

Q You wanted to help him? A Yes. 

-fs 



Q You wanted to catch these two men? A-
. 

.catch; I -ranted to help the man. 

Q Did these two men run away or walk? A They•run 

0004 not 

aaay big fets, you know, quick, like a soldier. 

Q They went up Thi-d avenue on the right hand 0440 

A Yes, 

Q And 'roil stopped to talk to Vogler? A Yes. 

Q Did help him pick up his things? A No, sir-

Ri7ht away I see the policemen, right away I call the polios., 

men;. 

Q How soon after these men walked from Vogler did 

you see the policemen? A Right away. The polic-eMon-1140aid. 

something; the policeman he say --

Q Whe-e did he say it? Where waS he when he 0a4 

A The policeman, he said, "My God, I think it 40 00)110**6' 

come to my eyes(indicating)." 

BY THE COURT: 

Q The policeman said he thought he slaw soraehind., 

his eyes? A Yes, he saw something, arid'he sPe's, 

Q Did th,!, men have anything on their-faoe0:. 

not r3tirth1m7., on the face, but they looked wild. 

Q They lo9kd what, and the policemen said- w 

A He saw sometjiin7, r_ind spoke. 

7Py • PMIJAj': 

Q Did th,! olin.man sty that to you? 



that. 
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Q Did the policeman Say that to you? A The police-

'man say to me, "I.see something; my God." 

MR. McGUIRF: I submit, your Honor, that the 

--1ness is having great difficulty in -expressing himself. 

THE COURT: Well, he had not any difficulty on the 

direct. 

BY THE COURT: 

Q What nationality are you? A I am a Roumanian. 

Q How long have ()12 been in this country? A Two and 

a half years, and I am a married man. 

Q You are sure you ar not the man that held this man 

up? Where did you ever see a Man held up before? A Oh, 

I never see it before. 

(I Never saw it before? A Never saw before. 

Q And on this dark morning from the son'thwest corner 

of Third avenue, you could See right through the elevate& 

all this business? Did not some one tell you all that?. 

A It is not true. 

Q It is not true? Is it not dark at four o'clock in 

the morning? A No. 

Why, that is the darkest hour of the twenty-four, is 

it not? A Well, this was a new house; only there it is 

a dirk place, but it was light all over the street. 

Q, Vey light? A Light, only this place it was dark:. 



Well, 1 have been on Third avenue at 

difforent hours of the night, and 1 think it is about alu 

dark a place as you could find, and I passed that corneT 

every day of my life for sixteen years, going to the 

College, ar I do not believe anybody could see fro p 'the 

southwest corner of Third avenue, in front of the Vifth 

latiorial Bank, and describe the thing as he does.  

,,,it'less said he was on the southwest corner of 23rd 

street. , Ilow, that is a wide street, and there are 

elevated pillars the -e in the middle of the street, and ' 

ther is a station there. He might have seen symething, 

happen on the other side of the streeY, but how he could , 

see one man holding him up, and going through one pocket) 

t that distance, and the other going through his other,t 

pockets, is impossible for me to believe. I do 116 

what the jury think of it. The other man 0V7Oteth 

hands were only put in his pants pockets. 

“r1TIS: The block from Third avenue a 

three or four houses. 

of the widest streets ih 

-3very block in NeW 

while an ordinary. 

l,ilat is an alley there do 'you 



Vp$ 

Q, That is just the same as every block 4Fe1,7 TOrk? 

A Yes, -I !•.assed the re . 

TIE 3 `,3 °URI' : They are 200 feet, by 14 1034;..04tH 

since 1870, just the same distance. Nowt.his.0t4e. 

testimony ap :ears to be just as reliable as thatA: 

.PUTNAIT: 1 have no further questions, 

RF DIP 'CT EXAP'IllATIOn .1-Y :M. McGUIRE: 

Q, This is Third avenue (indicating) running up here; 

now, this is 23rd strelt here (indicating). A Yes. 

24th street here and 25th here? A Yes. 

Just indicate with a pencil the corner on which:y.9U 

were standing when 7ou s aw Vogler? A I was here UhdiCa 

Q Where was Vogler? /./ti This is a 'small hipo 

(indicating). 

Whe-e WaS Vogler at the time? A vogle.4 

down from here, and no come to here (indicating).  

hre on Ji corner is a big electric law. 

Q Just exactly wher- was Vogler? A' I e  

v 9 Thst r:an spring from the new building house. 0141,11' 

C there (indicating). 

TiH Cr:WRIE: in answer to my question) the 

said w•is iL of the bank. Now, the 1)0 

rp)111!! -1‘ , , u c met mistake that . 
o), 
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J A IT 143 S J. P,P,ENIC K, being called and' d'ig. 

as a witness on behalf of the People 0 testiti.Pd atf3 

lows: 

Dl T XA 1 NAI'l ON -5Y .1,71; . McGU1RE: 

Q, Officer, what Precinct were you attached to  

mnr'iinrr, of the 3rd of December, 1907? A The 18th, 

18th. It is the 21st now. 

Did :ron see thse defendants on that morning? 

Yes, sir. 

Q, At about what time in the morning•was it? A to).91-1 
It "his bet -re -?,n four and twenty-five minutes ast fal. 

T had them in the station house. 

THE COURT : Strike that out. 

FY THF COURT: 

Q He asked you when you first saw the a? 

would say ten minutes past four. 

A 

"Y.113. T.4cGITIRE: 

Q, VThe7e were - r standing at he ti 

east corn-Ir of 25th s r,:r:t and Third avenue.. 

Q, Wheralnouts on that corner?, A !Ttast 

rit froi! ccr.::. on the street. My p,i0Stivas 
011 

Q,  

Q, And ,v.ho did you see these two. def,endaptk 
Third avenue. They. -he'd paSs04: 

on the east side of the 41r0A 
::3(I1 them before that? A, 

where did they gp? 

:,ast you did they go? ' A TheY, 

mf.ld then? A (No afl3e.r 



q And after this man caught you on your arm what did you 

Yes. A After the two defendants. 

s. A Before they got to the car track I had 

i both their necks. 

s. A They both crowded .up against me) and ViliSOn-

around my left leg. 

THE' COURT: Well, that is immaterial. Strike that 

NR. NeGUIRE: Flight, your Honor? 

No, not flight, but getting around his 



MR. McGUIRE: Struggling to get away? 

Q, Now, say what you did and what they did? y 13.ioth 

strugpled to get away, and Cusick, I had. with the right hand:). 

but I only had hold of him with one finger and he gate away. 

What did Cusick do when he got away? A He ran acrosit 

to the west side of the avenue, and I saw officer Mullen j'ilSt 

coming to 26th street corner, and I hollered to him. He ran 

after him and he got him at 27th street. 

Q, What did Wilson do? Did you have any conversation 

until we 'brought 

was that you told them they were accUsed 

CROSS 1XAMINATION BY 1.111 . PUTNAM. 



Q And you stated that you were at the southe 

of 25th street and Third avenue? A Yes. 

little ways down Third aVeutte? 

st corner: 

Q When these men pRssed you they were walking? They. 

walking, talking about a job or something° 

When you started after them, they ran?' A yes, 

And when you caught them, they struggled? A 

They tried to get away? A Yes, sir. 

Did you see either of these two defendants have ally-

thing to do with Vogler, the complaining witness in this ease? 

(2 When did you first see Vogler :that 
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BY MR. PUTNAM: 

Q What was it that happened that induced tr 1144.e you 

bring these prisoners back to 21st street and T1ilit4 •aVertutl 

after you and the other officer had both of there  A:. 

informed that when they caught the man by the neck and held

him by the neck, one of them, and another man went through 

his pockets. 

Q Who informed you of that? A Ioanowicz, this 

ness. 

Q And did he tell you Where the manas that.qiad been 
• 

gone through? A yes, sir. 

Q Did he tell you it was at 21st street and Third avenue? 

A No, sir. 

(I Well, how did you happen to go back there? -A- 10tatin$: 

for the man that was robbed. 

Q And you found him there? A Yes. 

What was he doing? A He was trying to AW4Y. 

from there. He was afraid we were going to arreat 41300, 

MR. PUTNAM: I object and ask to strike that 

THE COURT: Well, I should think you W0U14 •*40,k 

in 

He was tryng to get away from you? A 7esolle.!4.p... 

oil cared. 

:,-11/piinr? A No, sir. 
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BY THE COURT: 

Q You do not know whether Ioanowicz held th0 001 IA 

himself? A No, sir. 

Q Held up Vogler? A He did not, because 120:.rplOINO 

up the avenue. 

You do not know of your own knowledge Whether 

or not? A No, sir. 

Q Didn't you ever hear a thief cry, "Stop 'WW1: 

A I guess I did. 

Q And it is quite a common trick, is it not? A r 

it is, your Honor. 

years. 

uow long have you been on the police force? 

MR. McGUIRE: That is the People's case. 

MR. PUTNAM: If your Honor please, I MDITO 

the indictment, and that your Honor take tEroast tr, 

the jury and direct a verdict for the defendant,, pnittm 

ground that the People have failed to make out 

The case is conflicting, and there are no two or tb* 

witnesses Who agree with each other. TheVe61,10.14 

witness, the complaining witness, states that 

of his pockets were entered, and he 'entirely tails tC: 

identify either of the two defendants'. He also 0640 

that he was in such a condition that he probably 

not know anything about it. At least, that may bl 
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ly inferred from the nature of his testimony and th 

history of his doings on that evening; and I submit 

the testimony of the Roumanian witness is absolUtelY-

unworthy of belief. He first states he was on the. 

west corner of Third avenue, Which would put him a blob 

and a half from the place Where the so-called hold up 

occurred. He then said he was on the northwest corner. 

He stated that it seemed to be pitch dark that night) 

under the shadow of a tall building and yet he states 

that at a distance of a block and a half, be heard a key 

fall. Now, it seems to me the Court may take judicial 

notice of the bearing of a witness on the stand, When 

the People are 'hound to prove their case beyond reason-

able doubt. 

THE COURT: I will let it go to the jury. 

PUTFAE: Exception. We rest, your Honor. 

If your Honor pleas,,, I wish to renew my motion on 

the grounds stated. 

Eotion denied. Exception. 

(After the swmiing up by counsel, the Court 

monisied thL jiry in accordance with Section 415.o. 

Code of Criminal Procedure, and took a recess uitil 

o'clo(1 

a 

0 
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After recess. 

Trial resumed. 

THE COURT'S CHARGE. 

Gentlemen of the jury, the defendants,haltA bebn 

indicted by the Grand Jury on three counts, fitVtl 

attempted robbery in the first degree;, second, atteril 

grand larceny in the first degree; third, assault 14t 

second degree., the allegations of the first count being: 

that Harry Wilson and Frank Cusick, of the Borough of 

Manhattan, 6ity of Yew York, on the 3rd day of Deoelar, 

in the night time, with force and arms, in and upon Zactb 

Vogler, did make an assault, and the sum of 42 4:40411#: 

to take from the said Vogler, the said Harry Wilson 4114 

Frank Cusick, and each of them, being then and there' a14e0 

by an accomplice actually present, to wit, each by the 

other, and by a certain other person or persdns to the 

Grand Grand Jury unknown. 

Under our law, an attempt to commit a crilie i 

fined as follows: An act done with intent to c0MM4t 4 

crime ahd tending but failing to effect its comM*Iiionf 

is an attemIt to commit that crime. 

Robbery is defined as: The unlawful taking tif 

rersoril property from the person or in the preset0e 

r,rrilin:.t Lis will, by means of force or viatin 
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or fear of injury, immediate or future, to his person 

or property, or the person or property of a relative or 

member of his family, or of any one in his company at 

that time, and robbery in the first degree is defined as: 

The unlawful taking or compulsion, if accompanied by 

force or fear, in a case specified in the foregoing sec-

tions of this chapter. It is robbery in the first degree 

when committed by a person aided by an accomplice actually 

present. Those acts, under our law, constitute robbery 

in the first degree, and an attempt has been defined, as 

I have already told you, as the doing of an act with 'in-

tent to commit a crime and tending but failing to effect 

its comnission • 

Now, an attempt to commit grand larceny in the second . 

degree is alleged in the second count of the indictment) 

the time and place and the general allegations being the 

same as the other, emcept as to the use of force or 

lence. That is the difference between larceny as de-
a. 

fined, larceny from the person or larceny in the first 

degree, in the night time, and robbery in the first de-

pre e. 

It is not necessary for me to repeat the section of 

the law regarding an attempt, as you have that fresh in 

your minds, hut I will read to you the section of the 

law which makes larceny a crime; and the definition of 

•11. 
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larceny in the law is: That a person What with -Intent 

to deprive or defraud the true nwner of his proper' 

or of the use and benefit thereof, or to appropria 

same to the utFe of the taker or of any other pereorittaeS 

from the possession of the true owner, or of any other 

person, personal property, steals that property and is 

cuilty of larceny. The elements of the crime, as laid 

down in the law, are the intent to deprive or defraud the 

true owner of his property, and the actual taking of the 

property with that felonious intent. That constitutes 

the general crime of larceny. Grand larceny in the first 

derTree is defined by our law as: A person is guilty of 

grand larceny in the first degree Who steals or unlel*full 
:e 

obtains or appropriates in any manner specified in thi. 

chapter, property of any value, by taking the same 'fro 

the person of another in the night time; and an atteppt 

to commit grand larceny is, as I have told you, an act:. 

done with the intent of committing the or*, but fa 

in the accomplishment of it. 

The third count is assault in the secondsdOgOtj, 

alleging that these persons...did wilfUlly and wrongfully 

strike, beat, cut, bruise and wound, with intent then.sn 

there by the means aforesaid to coMmit, a felony, to 10,A,. 

with intent the goods, chattels and personal Troport 

the said Jacob Vori:ler, from the person of the said 34001) 
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Vogler, to take from the said Jacob Vogler.  Assatat 

.he second degree is defined in the law as: A .1)0i44ot 

who, under circumstances not amounting to the crime 

assault in the first degree, with intent to injur 

fully and wrongfully wounds or inflicts grievous 'ho. 

harm upon another, either with or without a weapon 

assaultsanother with intent to commit a felony the 

allegation in thie-Caselin the ipdictment being, that the 

assault was made with the intent to commit a felony, --that 

is, the crime of larceny in the first degree or robbery 

in the first degree -- is guilty of assault in the second 

degree. 

Those are the provisions of the law defining :the 

offences which have been Charged against these defend, ' 

ants. As you know, all persons who art acouSed-of Cr*a* 

and brorght to trial, are presumed to be innooentof tht. 

crime until the contrary is established by legal evi*,: 

dence, and that presumption of innocence so strorgthat 

the evidence must be of sufficient weight, not only 

overcome that, and to create a doubt in your mind0Alf 

guilt or a suspicion of their guilt, but you must-.P 

satisfied beyond a reasonable doubt of their guilt 

a reasonable doubt is one Which reasonable men MightLentt" 

tain after a fair and careful consideration of all '0.14,p 

. evidence. 
-0. 
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Now, in this respect, I wish to say to you that it, 

does not make any difference to you what the opipAon 

the Court on the evidence is, or What the opinion f t11,0 

prosecuting attorney is, or What the opinion, o± cOUnsel-

for the defendant is. There is a Sharp- line of aernarou 

tion between your duty and the duty of the Courti 'end Of: 

the prosecutor and of counsel for the defense. It iflthe 

duty of the prosecutor, when the Grand 

indictment, to diligently examine into 

present such evidence as may be called 

and it is the duty of the CoUrt to see 

Jury finds at. 

the matter and 

to his attefltiGfl 

that defeolatta 

receive a fair trial, and that the evident:30414e sufficient 

to warrant conviction. In matters of doubt, *here there, 

may be some doubt about the guilt or innocence, or the. 

sufficiency of the evidence, it is the province r 

to take that evidence and weigh it carefully" keepinr in 

mind that a U. the presumptions of law favor, innO , 

and that the burden of removing that presumption  

the prosecution, and that you must apply to thec-nei 4r 

ation of evidence the same reason and prudence and dis-

cretion that you would apply in the weighty* 444 or gn 

affairs of ;rov;r own lives. After that conslderatipn, 

if you tire convinced to a moral certainty that  

ers are Fuilty, then it is your duty to de dpeler 

If there remains any doubt in your mind as to th 

_  

a 

.„ 

• 
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that is a reasonable doubt. If you are not satisfied, 

55 

if you are not willing to sayfreely, fully and without 

reserve, after the consideration of the evidence, that 

the defendants are guilty as charged in the indictment, 

if you have any doubt on that subject, a doubt so strong 

that you would not act on it in the weighty and important 

affairs of your life, that is a reasonable doubt, and the 

prisoners are entitled to the benefit, of that doubt.1, 

That is what is meant by saying that a defendant is en-

titled to the benefit of the doubt. It is not enough 

that the evidence creates a possibility of their guilt, 

or a probability of their guilt, or a strong suspiolon-

of their guilt. 

Now, each juror must take this evidence under con!-

sideration, and make up his own mind. That does not mean 

that one man, two men or ten men on the jury should he 

satisfied of it, but that each juror owes it to the prt ono 

era and to our laws, and the spirit of our law, to be 

satisfied beyond a reasonable doubt. It means the 

reasonable doubt of each juror, and each man 6hould vote 

on that question as his conscience and judgment.dictate. 

If, as I said, after the consideration of all the evi-

dence, you can say that you are satisfied to a moral 

certainty, that you have a firm conviction of the guilt 

of the accused, then it is'our duty to so report. As 
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has been said, you occupy a very important position in 

the administration of justice. You are the sole judges 

of the facts. No one's opinion as to the facts must int. 

fluence you. If you are not satisfied of their guilt 

beyond that reasonable doubt, if you have not a firm, 

an abiding conviction of their guilt to a moral certain-

ty, then you should declare the prisoners not guilty. 

You have heard all the evidence of the complaining 

witness, and after giving a description of his night) he 

says he was on Third avenue between 23rd and 24th 

streets. He was very sure about that. He says he was 

intoxicated and that suddenly two men sprang upon him. 

I do not recall whether he said anything about a man tak-

ing 1-im by the throat or not, but he said that one man 

held him while the other twice searched his trousers 

pockets. You will have to consider whether a man in that 

condition could have such a vivid recollection of the 

transaction as to remember that two men searched .or at 

least that one man twice searched his trousers pockets, 

and did not search any other pocket of his clothes. The 

'truth of the matter is that he was drunk. That he Was 

on his way, we know not where; he was wandering down 

Tb ird avenue. He says he was alone. He made no charge 

that he .h;ici been robbed, or rather, he said that after 

these men left him, it does not appear from his evidence 
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that anybody interupted these men, that after they I 

him he saw a man standing on the corner of 24th street 

and Third avenue, and that he went over and told him* 

It does not appear that he had ever seen this man bei*qreo 

Fe was not afraid that that was another robber, but hø  

went across the street tand told, or made a complaint, 10 

that man, and then this man took up the matter. The, 

complaining witness testified that he did not see the 

prisoners any more until he saw them in 22nd street. The 

officer said 21st street. That ke went on about hts 

business. Then, you have the evidence of this man 'Who . 

says he is a waiter in Rector's, who gives an accOUrit 

his exploits that night; of his being around; he iogra0 

sure he wlis perfectly sober 1 and You heard the 0617141,Ctlis• 

log statements as to where he was. He was quitostOVe 

when the Cou-t examined him that he was standing (511 -the 

southwest corner of 23rd street and Third.avenuet 4' 

front of the bank, ancl, that he was standing someWhere.. 

;:ight be inferred from the statement made by the 00610 

ant; but then he said he was walking uptown, and vihen• 
1 

he Was shown a diagram by the District Attorney4 that' 

was between 23rd and 24th street, on the west Oide.011,14.' 

street. Now, this was four o'clock in the morninvf. 

the 3rd of December. You will have to consider the 

time and the condition of the street there; the 0,101t4te4 
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railroad station, and you wila,have to consider Ilhether 

it WB S possible for any man to see so clearly What this  

witness said he saw. He said it only took a 430040i 

the Whole transaction, and the complaining witneAS Said; 

it only took a short tilige. He said that he ran over tb:' 

the person who is alleged to have been robbed Or atiOalat* 

ed, or upon whom an attempt was made to rob or assault .0 

commit larceny, and that he saw two men walk away frOM 

this position: wherever he was, across Third avenue, tha, 

he could see one man putting his hand in the man's trousert 

pockets and the other man putfIng his hand in the coat 

pockets, of which the complainant made no allegation at  

all; that he saw two men walking iway; he. was;n0 gum 

whether it was between 24th and 25th streets ,or 'bstvee.n:: 

23rd and 24th. The other witness, the complai4elit* 

quite sure that he was assaulted between 23rd aad' t4W 

streets. 

Now, I go into all these details because, as t":014 

you, the prisoners are entitled to the benefit of 1h0 

doubt. They had as much right to be on the street 4k0 

the complaining witness, or as this Roumanian who teat 

fled. The law permits every man to be'bwfully on .010: 

street, rmd there is no presumption that his presenoa 

on the street o innocent, and that of the prisonera 

dharued was ruilty. On the contrary, the-presumptipn 
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that the men at the bar were on th'e street for an innocent 

purpose, unless there is „strnng enough evidence here to 

satisfy you to the contrary. 

Now, I would have taken this case from your considera‘ 

tion only for the testimony of the police officer, and I 

ask you to remember that the complaining witness made no 

complaint to that police officer. He wandered on about 

his business; but this other person who alleged that he 

had seen this transaction from the various positions Which 

he was in, says he saw these men walk up the street, and 

that he followed them, and on 25th street he saw a police 

officer, and while not allowed to testify to what he 

said, the result of his conversation was that the police 

officer ran after these men. Now, the police officer 

testifies that they ran, broke across the street, and that 

he caught them, and one of them got away. Flight is al-

ways a suspicious circumstance, but you will have to con-

sider whether two men, walking on the street at that hou 

of the morning, and having as much right to be there as 

anybody else, whether the evidence that when this police-

man was near them, they broke and started to run across 

the street, is sufficient to convict them of this charge, 

taken in connection with all the other evidence in this 

case. If they were innocent, they had a right to resist 

arrest without a warrant. They had a right to ask the 
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• policeman what he was charging them with. That is our 

law, and you must take all these circumstances that 

have been testified to with you, and consider them care-

fully, according to the rules of law as I have laid 

them down. The statutes provide what constitutes the 

crime of robbery, of larceny in the first degree, and also 

of an attempt to commit those crimes, and also of assault 

In the second degree. You will have to take thA evii• 

dence and weigh it, keeping in mind the presumptions of 

innocence, that the prisoners are entitled to the benefit 

of the doubt. Tf, as I said, you are satisfied beyond 
% 

a moral conviction,- you are to apply the ordinary rule 

that you apply in your own important and weighty affairs, 

and if you are satisfied from a careful, deliberate con-

sideration of the evidence, and free from any bias, keep.-

ing in mind the presumptions of innocence, and that the 

prisoners are entitled to the benefit of the doubt -a- if 

:Tou feel that there is no doubt in your minds, that you 

are morally satisfied of their guilt, it is your duty to 

declare it; and if, after this consideration, there re-

mains that reasonable doubt in your mind, you are also 

bound on your oaths to declare it. 

The case is now with you. 

TWMIIT: Will your Honor instruct the jury that 

they are to dinre7ard any opinion that your Honor may have 
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expressed as to the credibility of the People's Witn000001' 

THE COURT: I have already told them that they were. 

the sole judges of the facts; that they were not to be 

influenced by the opinion of the Court or your Oplzaa 

or vnur statement, about only drunken men being attacked 

by such men. There is no evidence that these men are. 

of had character. The presumption is that theyare 

men of good character. 

TR. NcGUIRE: I beg your HonK's pardon. That 10 

a matter of affirmative proof. 

THE COURT: The presumption is that they are inno—

cent. The presumption that they had as much tight on 

the street as your witnesses, and that they were laWfully 

on the street. 

FR. McCUIRE: Correct. I am just spaking of good. 

character. 

THE COURT: And otherwise, gentlemen .of the jury.. 

you. are the sole judges of the facts. What my opition' 

is or the opinion of the prosecuting attorney has Apthill$ 

to do with you. You are to consider the evidence and  

nothing hut the evidence that has been brought here-be". 

fore you, and remove from your minds everything that has 

been said by the prosecutor or the counsel for the defenS4 

on generalities. We do not convict men of crime On 

.ger,eralities. We want strong enough evidence to renleve. 
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any reasonable doubt that they are guilty. We, hkive no 

"Bloody Assizes" in this country. We have fal.r;t0W..f. 

Is there anything further? 

YR. McGUIliE: No, that is all, your Bbnor4. 

ask your Honor, with the consent Of the attorney fpr the 

'f)fendants, as one of the jurors has expressed a desire 

to have this diagram, that they be allowed to take it? 

THE COURT: There is no evidence that that diagram 

is correct. it is not in evidence. The juror ehould, 

Inake all requests of the Court. 

R. PUTNAY: If your Honor please, I would like to 

make one request of your Honor to charge the jury, and 

that is, that your Honor should charge the jury that :914 

defendants nor either one of them, is bound to expla4n. 

the facts brought out by the People in the case, and ..tat 

unless the People make out a case, the jury must n t 

vict the defendants, and that the defendants are ni5t; 

bound to go upon the stand, and no presumption is :tP 

hnd a7rlinst them on thqt account. 

THE flOUT: That is our ]a w. The presumptiCU 

tIlat th; Prisoners are innocent. They are not Ø: 

to rro upon t e stand, D n d thd* burden is on the Pre.00#: 

4-, presumption by evidence strong enollg 

tn of teir r,uilt beyond a reasonallIe 
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You must not be influenced In any way in arriving at 

your verdict by their failure to go upon the stand. 

The jury returned the following verdict: -

We find the defendants guilty of attempted robbery 

in the first degree, the first count of the indict-

ment. 

AM. PUTT;AY: If your Honor please, I move to 

set side the verdict and for a new trial, on all the 

grounds set forth in the Code of Criminal Procedure, 

and especially on the ground that the verdict is against 

the weight of evidence, and not sufficient evidence to 

sustain it under thP law. 

THE COURT: I deny that motion now, with permission' 

to renew it later. 

MR. PUTNAM: Your Honor will entertain a motion at, 

the time of sentence? 

TEE COURT: yes. Rene* the motion on the day of 

F:entence. 

MR. PUTNAM: I ask for a week, your Honor... 

THE COURT: Make it a week from to -day. Make it 

l'ebruary 4th, in Part IV. 

4 fi 

,„ 
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