


COURT OF GENERAL SESSIONS OF THE PEACE 4

'IN AND FOR THE COUNTY OF NEW YORK
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e THE PEOPLE OF THE STATE OF NEW YORK : Before
{5 T | wve. . Hon. MARTIN T. McMAHON, J.
R MICHAEL L., HOLWITZ :
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éﬁ Indictment filed May 28, 1903,
Charge: TForgery in the Second Degree,
New York, June 9, 1903,
k» Apope &aT ances
For the People: Assistant District Att amey ROBERT TOWNSEND_
i For the Defendant: HENRY M, GOLDFOGLE, Esq.
e " DECISTON ON MOTION 70 WITHDRAW PLEA FOR THE PURPOSE OF DEMURRING.
THE COURZT: I have given thls case careful altentiong
aRgd vhere are not only conflicting decisions, but conflicte-
ing opinions by elementary wrilters, Most of the decision,
égﬁi however, relate to & time when the distinctlon between
" felony and misdemeanor was marked and wcll defined in the
ﬁ laws of this State., This, however, has ceaged to be the -
‘t : ' . " [APRY ’ Aty ﬁf«:“&w;
i case, and little distinction remains except as to punish-
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ment, place of trial and disqualification,
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The elementary writers also dissgree, et It seems to
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" me the true rule should be that where a person starts out
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~to commit a crime and finds it necessary, in order to ac-
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T complish it, to commit another and different crime, per- X
"haps more serious even,/ ‘i degree, and is subsequently N

tried and conv‘oted for the original crlme,ltnat he ougnt
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not age®n to be élaced on trial for tne ‘s offense’, ¢
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There is much that is technical in the various de=-
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EERE C cisions given in similar cases, hﬂ%’fhe commonsense view
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would seem to be that to try a man for an offense inciden~-

et

tallj c mmftteg while he was enpayed in the commission “%f
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{0} of another cr méxwould be putting him twice in Jjeopardy., %
A . "L-‘ 1
It is ceft&inly clear that ii\aﬂﬁbﬂ isindicted& for 'hui‘
.
burglary and subsequently convicted before another tribunsal %
of unlawful entry, ne cannot be proceeded against for the ’\3
iy
g

burglary, inzsmuch as t.. entry 8 an essentisal feature
of the crime of burglary,; and 1f & person has been once
tried for part of the crime, an essentisl part of it, it
would surely be putting him in jeopardy again by trying

him for the whole crimeﬁ LIR L i b e deeste i% Auaa&xU/ /éﬁfﬂ
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AUnder the circumstances I _have d801ded to deny the
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motion to withdraw the plea of not guilty for the purpose of
¢,4ﬂ§a L L
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' tqﬁ but will allow the defendant, if he desires, v

to substitute & plea of guilty. £ P ‘,&,m&,,ét
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Judge Goldfogle, I have oomsmdered this case of Hol-

l3; wU:#1tz,§and, as I intimated before, I shall not allow him
to witbdraw his plea Tor the purpose of demuwrring to the
~'%@NJ S 'u'iﬁdibtment, because I would overrule his demurrer eand
tﬁerewbuld be metely e loés of time; but I will allow

‘i;  f; R jhim'to SUbstitute; if he pleases, & plea of not guiltybfor
o that of guilty,

MR GOLDEOGLE: The defendant throﬁs himself upon the
mercy of “the Oourﬁ,

THE GOURT: Then he chenges his plea to gullty?

MR GOLDFOGIE: Yes., I have indlcated to the Court

the facts,

THE‘COURT: Yes;, I am perfectly aware of them; I am
aware of the facts disclosed in the case. As I under stand
this men sterted out fo commite a lerceny, and did commit &
larceny, In committing thet larceny he commitied another

crime even more sorjous. In other words, he signed ke fnw
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oréer, and that con%gltuted & forgory 4a ngﬁHQ an Zw'néb
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~ _NWew,¥e has been “tried &n dulv convicted a£,¢%ﬁ~&&f“

Leny, and sentenc efi{ﬁer”“iﬁt.ﬁ.

It gseems to me that & commonsense view of it is that

to try him,for Lrapdne #@'&&uump}$&h another and different
e R PTR A v’( uulm/’q\u (célw*’whan‘ef&:‘: )'z:m oy 0 Fan
Prlma Would he *twice putting hfﬁ in jeoperdy, and under
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the cirdumstances, I do not think that te deserves any
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fﬁrther‘punishmenth inasmuch as the crime he 1nténded to

o '; coﬁﬁit end really committed was larceny, @nd he is now
%} 'undergoiné:ﬁh&t I consider an adequate sentence for that
fﬁ -offense;

i I shail, therefore, suspend sentence on him for the
| fdrgegy, and shalllmake e. memor andum on the iﬁdictmen*

setting forth the facts and the reasons for my action ,

MR GOLDFOGLE: Youwr Henor will kindly endorse it on
the indictment?

THE COURT: I shall have it placed with the indic-tment{;"* -'[ ‘.'

I will suspend sentence in this case.
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