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cbuT OF GENERAL SESSIONS OF TligYPEACE 

CITY. AD COUNTY'/MY YORK. PART 

.6 

THE PEOPLE O HE STATE. OF NEW yo 

-a atria 

• JOHN:CUS 

Indicted for grand larceny in the firet ree 

Indictment filed  March 30,1011. 

A p p -e a r.a n e s: 

For People: Robert E Manley, •Esq Assistant DistkiC 
Attorney.: 

• or Zef endant : A. E. Kaldph pr rice, as. 

A iury is duly eMpane a or 

Mr. Manley proceeds to open to the jury. on 'behalitt 

of the People. 

During the opening of Mr. Manley to the jury Ur 

• ley says "He • socs' the 'car and upon examination of the 

crank shaft it was found tQ be broken. 

kALDENBERG: Objected no damage plays amy" 

•part in this. 



THE. Colin ection overruled Bring that 

up later. •merely t1-16 Open'in 

• .KALIMMETIG: Exception. 

7.11BERG: Before the tak*tig of test imo 

should like noted on the record an exception to sornt 

Of the  Assistant. Distfidt Attorney remarks -where . . 

he.  alludes to the fact that some- one was arrested in 

have..an'exception noted on the record, as it .p 

part in this ciiite whatsoever and is not ermane 

the opening If 'you Will make 'your Objection 

testimony I will decide whether the  testimony is  to be 

received or ndt. If it is received you may then note an, 

exception, Proceed, swear ,the witnef413: 

KA TnERT I eicoetit to your Honor's ruling. 

on behalf' of the people 

called as .a Witness 

being first duly sworn, 

In view of what defendant's counsel 

said and thich was taicendowi 'by the stenographer and 

appears in the record Want also to appear wh 

in viy opening. I stated substantially as follow: 



the defendant drove the oar in, front 

101 *Street, the defendant was there 

placedunder arrest; 

another man Who was 

and he N-vas- intoxicated; 

in the car---there were at 

five 'or.six people in the.oar- Also placed under 

arrest,- because he attempted to take the defendant awali 

from the police officer, and that that person was  arrest-

ed for disorderly Onduct. That is what T. sta 

That is ObIected to. It 10-outOtde 

of any legitimate issue in ,this. casSe It  states and 

substantiates a separate offence tics), that *Ala whiöh. 

the defendant is charged, it is calculated to prejudice 

the rights of the defendant and is manifestly improper, 

and for thAse very statements-the Court Appeals, and t 

Appellati,14vision have repeatedly reversed casAtivas-Y 
The .9Peni-74. ls.unf air. 

Will inStfuct the jury -to .play no 

That suits you,. doesn't it? 

If it is poesib].eto correct an  error 

w4.1.  we will try. This Jury have 

determine •the case tr. cop, the evidence; - W 

R. TRICE: Me reserve our exception to the i 

tcmpirate and foreign'remars.of the Assiotant 



Att Orris 

--TIM:COMITi- Yes s 

.DIRrECT .EXAMINATION Y Vak. 

'You .are a member of the Polióe Porce Or the--.0±. 0 

New York? A Yes sir. 

Q . And You were, supp oseupon the  22nd Of March of 

this yeat? A Yes. 

Q On t1.-bat date y u were  attached to -What precinct in 

this City? A 32nd Precinct. 

Sonié time on the morning of the 2211a Of -Mareb.".19I1 - 

were you on duty in the City and. County Of New  Torlc?, A I was. 

cl Whereabouts at• that time was your post? A From 

95th to 101st Street and Mnsterdain AvenUe and'13roatiway. 

• Q Dig you some time on thenorning of that day see 

an automobile upon Broadway *which attracted your attention? 

did. 

R, :At tl-at tioe w -ere were  you at. 00 

of. 101st Street on the west side of 13rOadwa 

On- what c vrner A On the southwest , Corner. 

.Q Pram which direction was this autOniobile °Ming?' 

oming from a southerly .diredti•on, going north. 

.Q, Just teli us :what yo4 saw A. The. autconobi3.4) attt 

my .atten ion when it • was a little south Of 100th Stresit 

was- cominI t. a-.fUriou-s rate-- • 

dt-,ETTZBIT...G: move to strik* thit 

a. 



onsenteci 

(.Witness continuing) lie wascningu 

EALDENBERG: 

ou Mean by 

MANtiY: Are you examinin 

KALDBRBERG: Well, 

MB.MAi1iZY: Well, ahead. and ma 

ion and we will 7et a ruling. 

THE COURT: I will allow the 1.testi 

this time the officer 

Ls in the car, he. sees it f. ,away, 

TEE COURT: the men in the car-. 

e:made inieiiigibie to the juxy and it 

consel it is fair to att5W11 

therefore, .1 allow the quee 

&tang t 0 connect- it .in a 



TRICE: 'Objected to, this man is not. c aro) 

with speeding, he is not chargell. with intoxication, 

is charged here with feloniously taking a certain aUtomo-, 

bile ,from a' certain point. at 111th •Street--he charge 

with the larceny of an automobile. 

THE COURT: Now, th rule of the court is that one 

counsel Only must 'try the Case. cannot have several, 

though where. -y u dame from and where I have 

pleasure of trying cases, both Counsel may make speeelie0. 

Only one at a time now  • Obj-ection overruled, 

• Exception. 

MR. TRICE: The defendant intended both' ot u 

act as counsel and I came over asist my friend.' 

THE COURT: That . is all right, but we must .not have 

the record. unduly encumbered. 

objections, 

let.him do i 

MR TRICE: Well your Honor*, he started. in, with 

the case and I will let him conclude the case? 

(Witness continuing) I saw the car pass- 101st Street 
• 

to 102nd Street. and turn Amsterdam Avenue •on 102nd Street 

and t next thin I saw was a. car coming around the corner 



10111; 

frorn: Amsterdam A.venuo.,..tow4rds ti-oadSyrand Btop in front 

of 21.1- is. the Corner house, as  near as  can reel:419c 

That was on what street?.A .lOistStreet, 

Had your .remained .on the same olprn r all thetime? 

Yes sir. 

• Q The car then had one around in a circle,..right arOut 

the loloc*m- A Yee. 

..Aft-et the. cat stopped -d you do .anything? A I wen. 

;over, the were talking loudly and: I went over a'd aelced 

. them tostop the .noise. 

4 . What men were talking :Isnx4 110Atere.:_ 

in the Car, inside the. 

MR. KALDENBERG: .Objected to, if your Honor : 0.040P: 

as to any noise or boisterous talk or anything else. 

Objection.overaled;., exception. 

ICAI;DMBER.p: - Unless it was this defendant. 

Well, IN • at did you• do? A I sp °Ice t o-the chauffeur. 

Did you walk over to 'where they were? • A I did right 

through the side of the car, 

That ear bad stopped at about what point in the block? 

A.. It was about fifteen or twenty feet east of Broadwa 

prQbably 25 feet east of Broadway. 

On *which side 'Of the street? A On the north aide 

of'tbe street. 



Q c ahead, what happened wY,en you got there? A - 

asked them to stop the noise. 

BY.= 4: N.A.Limn 
Asked whom?. 

YR A . so o counsel propqiunding 

question now. 

'YR ICALDBXR • That Ia very important. HE 

says the Men: n the .o4, 

MR. VAYLEY: Ueti.4W-withdral4n-

.Y itLa  NLEY: 

(4 When ycii tt, over t ere did you see any one whom -you 

now see in the Court Room? A I, did. 

Q, This deferidan0 A Yes sir John Cush. 

•Were was ie.wheri you saw hie A He was sitting -

at the wheel in the front ci± the automobile Where the 

driver Sits. 

Q .Did you say anything to him? A I did. 

What 41d you say him? A I asked him What was the . 

cause of 11 this noise- couldn t tey behave themselves 

little hçte than what they 

11,1..t did he •say- if nything? A And he made as 

4.4 
t anAwer ne The fellers in the clar 

(4.tyied t; 1/4..or and one of their jumped .out. 



Was it a Olossed-ca.r? A Yes sir. 

q How many .were in,*.there besides the deTindan 

• Q, Was ay.One sitting on the- front seat , with .h 7 

Ther e was.. 

How many? A 

Q How many were inside in the closed part A Proba-. . 

,bly five or six, I wouldn't be. sure 

Q At the. time you cot over tl.f....re was tile doors of the 

closed portion of the ...car closed,. A. It vas closed. 

..50. ahead, v,Fat happened next? A. And I asked -w 

they. didn$7t make less noise. 

MR. KALDIRTBERG: Objected to as theompetent, 

terial and irrelevant, as -t o the noise. 

Q Was that in the presence of the defendant? A '40 sirs:, 

• Objection overruled; exception. 

A I told .him we had received complains from the owners 

MR. .KALDEMERG: Objected" to as being wholly' 

material. 

Objection overruled; exception. 

Q, Go dhead A And I asked him if he wouldn't stOp this 

noise and he says "We will stop it" 

Objected t • objection overruled.' 

TRI: COURT: The res 4estae what happened,. i8 what 



the District Attorn -entitled to. roire 

Exception, 

Witness oont puinAnd about that time the engine of the 

machine 'stopped runni -she had, been....  a•little priPr 

that ,but 'very easy., and. s •stOpied.-.. VIell h got oUt 011 

th,e car. 

(I Did you see the defendant here do anything .to the iev' 

.ers while you were there saw .him get out  of the oar at.id 

• attempt to  crank her up.. 

• Did 'you see the defendant .do aarthiftgAYes,I saw 

'him 'pus 

MR.KALDENBER Objected to on the ground'Ont 

there, isno charge here against the defendant for dis-

orderlyconduôt,• .f or injury •or.. for any other cause than 

of taking this airomobi1e feloniously. 

•*.VRI$ COURT: Abjection overruled. Nod, note an ex-

cepti.On, You have now several objections to that Par-

tie•ular line 0f testimpny..,  nipartg f the r 

pestae I in going to receive it, Let-ue,,get the ;,acts 

and then we will r7 

germane to the inquiry. 

C-eit ion. 

instruct he jU17.what is 

ou see •the:deitendant do Anything with the levers. 

r,ctaint 45 he slit there balding the eheel? A Y 

did; I sum him attempt to drivg the oar ...push the brak* boa 

WM, 



and 'forth IndiOatin 

(4, One of the brakes upon which sideS, right Or left? 

On the right side. 

Q, Didhe do anything else ..about the car 'while VroU Wer 

there? A He got out of the oar When. she w idn't work, 

when he couldn't ge't her to go and he tempted to crank her. 

•IvT KALI)ENt-nt I object to that 

Objection overruled exceptibn 

0, When you saw•him attempt to crank it UP, will you  tell 

the jury-- suppose they al1. know,- u w at art Of the1. 

machine did he to? A To- the .1i"on 

Q, n you say crank 

which is in front" A Yes• 

What happened after he done that? 

to crank the machine up I saint him go like 

•making a motion. Iiith his head as "tower 

machine) as though Intoxicate 

said "You had better not 

.thing 

no condition 

t you Mean turn a (Wan 

As.he attempted 

that.(Witness 

frontof the , 

allin ()Wards SO 

oral* that -up any more e b 

put . tht machine 

run this car. 

in he garage yoU are 

Be said "I will do just &ft 

said I work for Judge McLean a. Judge wh° 

qrth treet near West End Avenue 

*says 'If ou interfere with 

morrow" 

-auage ifoCalIs aril he 

me I will. have you. broke to 

Anything c] -se? A.' So sa a 11411, now, filkle 
AIL 



OUR; 

lisr,h-Stl%sr: YPU .-do or not 1  went, to 0.0....r4ryo t e.:.'rx0,0140.• 
,41.#1,.. the1:--„t•OOS:light %Ls .21 t:-.1 w 1: -and 1 :sa 0 , 11-:Tatt,13 

rtake his-:::14a0-4.ne out Of her -ArrqeSs , o pu.t her.i.,,in': the. 

.garait I #111....1-0.t4 you up, because you are not in....41 994 

-1"idt. 1.-:.::.7q*,40;-::#11 ...'•d4tion drive this case, _ail 

.MR ATaNEPJ I move to strike that 

his condition. 

Motion denied; exception. 

Q Any further conversation you had with thS defend= 

A So I went to the rear of the car and toO1c the. nioer 

tonv.:the -rear .running plate- -!t e aicense number and While-. 

was doirr3' so he went across the stree 

Q. Who did; the defendant? A The an and went 

in the aide door of the saloon that is onthe corner• 

is s 00ut what time in the night? A About 3:20, 

or '1 A :20 when got in the station., house. 

znr e partner, the other 2officer that followed the machine 

around from Amsterdam Avenue, officer 

Q When was it that officer 

Almost as so on - as I did.. 

Q. And he .came frpm w'hat direction? A 7 oh Amsterdam 

Flick appeared upon the 15 eine 

Avenue, He say "That chauffeur 3: M 

Q Did he say that. in the presence t e de.t.!endagt 

Was the del'endant there at the time? ‘A was 



Did yQuhavea talk with Ii 

What happened next? 

1.1-16 saioon -wl'zere he ivent and, told him he  wete under 

tat I was g ing t.6 1 

charge? A I did 1 told 

him he was,. thtuxicted and tknit to tun the aUtototil,e 

KALDL11?ERG I move to strike  that 

.Yotion denied; exception. 

Q, Th4t 15 you • ar•rested him on the  charge of  into4oa 

What did. he 6ay when you p aced him under 

arge c intoxio4itictn7.. A He didn't -answer me. 

Did;oü'tke tam anywhere frOnk. the saloon 
taking 

out of the saloon, .beforevhim out a yo 

whom .1 aiso arrested, b3r he Adams. 

There 1-ad -vou seen ti-at young man first ,t 

'.With the defendant or in the Cv 

ere d -portion of the oar, A 1C, he was inside in the car. 

Q What tooic. place in tlle.presence if the defendant, a 

our...! ran was COnperned9 AWhen I told, the defend 

ant Cush that he was under ,arrest this Adams mit come ii the 

door and 1-e says ItIf 1oi arT ebt tMs ran I demand that yell- -

make an, excje j.this p 



db1118-this,nOW yOu uttekd to businessand 

'U ionYf. will place ytiti under arres 

o interfere with me. 

door when Adams puBiled mébac 

M. .WAina IOtkieot. to anYtiAn further that 

ipire4,between this officer and Adams. 

THE qqatiT: There is .nb question pending, go on, 

District Attorney.. 

o on, ..what else took -place?' 

took Adams out with ne. When I Outside the :place I 

,placed the 13,45th under arrest an the street ani1H:ti$141 t 

officer Who was with me totake charge of 

YR. KALDENpYRG: 

Was that An te presence of thA:-defendantT 

to wYat'kdams said 

with you, you don t need 

the titin houes 



CO 

Did Cush say. anything when Adams made this remar 

e did not. 

TE ouR Then it is of no importance' strike 

it Oat.. 
.R At :that time wil,en yous took those defer; n 

station hoUse. where .was the nchine when you left. 

left it in the same, place Where it. wit 

Q The charge at that time against ho defendant was 

tha.t time know Who the Owner. Q f the Car was, 

when you placed te defendant under -re t? A I did. not. 

Q Did 'jou .ave any talk with the detsmiant that n 

tiTK his C'ennect i on with. the par, a No 1he ewnership 

the. car and so furth? A No 

Q When waSit.t.haf you jr0 ,t e.OWne 

of e car .yae? A When the 1eutenn 40104 him at the desk' 

who: the Qwner*7Of. e 0#.1" well I 

Q Was. that a short time. after you had gotten the 

defendant to the .st at i on -housei? A Almost iirunediately 

after. 

•Will ykau st4te rt conversation the lieutenant, in. 

e s t at ion house had with e deft. ndant ; A He •toOk his 



o the'bar belOnged t.o that he was •operatiiig*„.. 

'What, dId he say. A He  said it ° a IT 

lee at 89th Street. 

(1: Did he say anything eIee'r A .The lieuteraht.ask 

f .he would infbim Mr. Klee and he -says 4,rf.es 

irvhe would -notify Mr. Klee. A The lieutena 

He said "-k 

Q, Did you see the lieutenant do anything then at that 

time? A I did, I Saw him telephone t..O Mr Klee, • 

Q When was tile first time that you Saw Mr. Klee? A The 

next -morning in 54th Street Court. 

Q Was that the first time Mr. Klee had appeared i the 

presence of the defendant after the arrest of the defendant 

A• I believe it was. 

Q What precinct was that? A 7th -District court. 

4Q, Did you there have•.any further talk with: the defend,-; 

ant:about the. operation ogy6b.is machine. A I di 

ci Mixt did You say and what did he say? A He told 

me that I was not justified in makingthe arrest', toldme 

.he.thoughtI was a little bit too officious. 

What other conversation did you have with the.d.efen 

ant. A I had nothing More whatsoever. 

At the time when `;‘,roix had. that Conversation had you
.10 

seen Mr. Iles? 'A Yes,' I had..;. 



17 

-Bad you. an. Mr. Klee had a talk-together'? . A Y 

we bad. 

Q UP o that time then the charge against the defendant 

was intoxication was it? Yes sir, 

•Q, Any Other .charge up to that time besides intoxiga 

tion A No sir. 

Q. After you lad seen Yr. Klee and had 'a:talk with Mr. Klee 

was any further charge made against the defendant? k There 

:was. 

What charge. was. that? A The charge. waethe•.,larceny 

of ..the gar. 

Now after Yr. Klee. Made the charge againt the.-defendah 

about the larceny of the car did you have any further ta 

with the defendant about the running of the auto:0:11,0141e 

s ,an.ything e id hy the defendant as ,to consent. 

the running of- the automobile by anybody? A Be tad m 

014 he had the put and be left jytre. Klee home and e 

tbat he proceeded to the gar.age -and had. t 0 -remal." there Ettgl 

couldn't et in the -garage from the time he had left 

Mr. Klee' home until I had arrested him. 

• Q Did he tell you vii-at time it was he got Mrs.Klee 'ham*. 

A If I cam remember, he said about 10:20.. 

Did he tell you for What period of time he -had, Waited 



n front of. the Garage vii;th. the Machine: A ri"Om the e it 

tcok:him,froin eleven clod ,Until 5 in the morriing•.• 

• ,Q: Did he state anythir.i.s* else to you about the operation, 

of that machine, about consent to operate it? A No., 

:CROSS .ECAMINATI,ON :BY MR •ICALbENBYSG: 

Q Ydu.don t  know whether he ot consent :to operate:it 

or not, do youl A No, I don't know anythin6,.. •about, 

41 At this time of the•night, 3:l5, Traffic is nOtch0a 

is it, in the streets, of the City •of New YOrk?. 

Now it is te rule Of -the police departmen the 

• 
consent,rather, of • the police offipers am 1.as.e that 

term, that cars can go at a great ex' rate of speed than, when. 

raffle is heavy. A -Usually. 

They are not interfered with, are they, 

They are not generally interfered with at thEi. 

.hour, of the night? A No. . 

.Sdtiiey gp at a..rapid" rate of speed, don't' the 

They do. 

.Now you don't know, officer, do you, anything- a Ou, 

the %operation f an automobile? A 

You don !t know .athing about the .speed of a car, 

do 'cu? A N 

Q You never gauged one- --the speed f a car? A Not 



;have n 

the time yuu first saw the car until yousax 

it a.p:ain, about how many blocks had been covered? A About 

two blocks. 

• Q now many/.: A • About two bldcks, 

c So that when he went 'up ,Amsterdam Avenue from .101st 

. Street and caine'back again he was not.. out of..yoUr iight a 

1, was he at any ti.me7 

Q• Well, fur abOut how' long'. 

-Q,

 

And tlieni came rx lit back aq,ain? 

Was t)-'at. the *plaoe..where he 

you speak. o 4xact1y 

'Now, le ouldnt get the 'car to stop, could he _very' 

well unless he  1,ad applied te brakes.. A Bo, lie couldn 

Q, t...e was not oin fast then, waft.let •A. He was.. 

He was. 

.q• When he care t the .garas'e t ècatOpped there? A 

t Cid no 

ri:ere did: stop? A It went .paat the Garaits 

Row fd.r j:ast it9 A About ity Or seventy r 



An4 t..em was the car taken, baOk''to the garage? A. 

It ood tl.ere? A N t then. 

How did i Aet back  if y.ou know? A They pushed 

it *back. 

Q lad theee-men push it back? A. To. TheYotaellSrs and 

cleaners in the !arage. 

This d.fend nt was placed under arres_ 

little bit below the, arage? A Yes,nearer t.o Broadway 

than tc the garage. 

-Q. You adn't. arrest anybody el8e, did -0111' 

ecection of AdatiS 

(I What? A I 4: 

You did? t At that particular time. 

o The Other ren were  t go? A o, not tat At 

c'clock,uhat!onin'lI arrds, trd another man in connection 

wa h caSe4 

O You cannot swear whether or not  this defendant was 

makin u7noise9 All ou know is. isn't it, that *kali omeb 

In t was. akimr, noise? A, Yes. 

Ycu 64n say.0 ether thie. Ofelidant made it Or not? 

YGu b C t the defendant being intoxicated, officer 



4VS to drag the stati n 'hoops. 

e wa.ke'd Intil me. 

Awl. \it en you got to the station house you had. a eon-

ver§ation vrith him; didn!t you*0 A I di 

And very intelligible one- t.o din 't Yo 40 

o'i t1't it was so milo 7About 

About how lon did you- speak togethesl a t 

sp okeh to him 'in the station 'house---'the lieutenant er1011P' t 

him. 

.g Weil how lonk did ti-rat eanversation laet.? A Pro 

wp or three ininut es. 

cern.ed2a A Th yes, it Was sen ibie- enough. 

WI-at kind. of "par- was this? A It was a arge closed. 

that time did you say you first -Caw, Tr..: lee 

sav abou, 8.30 on t'f!e, morning . of - March 22nd, 04th Stre* 

Court, 7th istrict Court. 

You .cid ti,e clefe..rid4net there then? A T. had. 

o. V1a Yr. 1e.tire t.0 ,A r.Ziée was there. 

,,ut.omobile? A 'Yes 61 

3'ri-1..CT IXAYil;ATIOT BY10t. . . • • . 

.Tati t:ere a Te'llear .t e 3.ace wi era the de 



ant stopped automobile that night? ere 146. 

yOU eople come Out LI' the flotra,ge. 

and .push t e :back to •the ar a ,ge 

ciw-rgubb .intoxicated mai the 41 efndait, WOU34 yOU 

'0'0 acted .to  uestioln • withdrawn., •. 

.1.31--.CROS4: 1 f. VgAT I Olg , EA LD1,1TBER : 

.Q, You arrested tbe defendant there didn't you, by 

..0.7e car, A Yes 's r.-

.Anii 'ui c'tgihinitixne, did you., to asSitt in 

yushin. 

it back. 

t d.r,ag 

him in 

c r back?. A lie. win .any condition topush 

NotWithstandins act •tl,at you say Ou didn't have 

at on house? A Wo, but he wa.s unstea 

But :iet -he walked there alone A He was unSteady. • 

. Am. yet you 

thtf b 

• 

• ad a very .ntei14.gent c °rivers a,t i on with 

1.4ation house- -or t 

ad ,o tell hi- naine, 

e :sergeant did? A lie only-

and that he w 

1ISO told You, didro.t -he,: t174 

you. were justified. in arrestin 

..trornin.-•. in court te 

FERDITT.A'ND-

a c au.ffeur. 

.611 t think 

A Xsai,.t% .nex 

:L I caiied as a witness on 

T,eopl teinl first dui?"' •sworn 

a 4 



of -New York? A- Yes sir (.32nd *Pr:6011;1ot) 

Q, And 'Upon the 22nd, of March you :werve attached to.the 

32nd Precinct A Yes sir.. 

q Were you on post on the rnorninq of that day9 A .Yes 

was on post at Amster dap: .:eriue.., 

At what street..2nd, Stree, 

D.' d you see an 'automObile thatáttractd. your a 

ten ion t at mar-fling?. A res. sir. 

.Q, That Was it' ab.Put th autoriobile .that attracted 

yi4v.r iitt:eryt.joir A I see hIm 'zig-zaggi.•ng coming up through 

the Side street. 

it :that time you virerc standing On tut c'orner 

the .northvbrest bOiTrer. 

Q • Of 102nd• Street and .Att terdam-AVentiel '.files sir, 

Ten us when you first saw the rachine where it 

t was cornini; up from Broadway, .coming east. 

Commn street" A. Through 102nd -.$trOe:t 

Jut tto you saw antUviliat you  did? A As 

wa.s cr.ossi t st.ree:t .not 2t11,1,12kin, t e fellows wars going 

• •at this iate of, speed, t .1r1 riatrot:It 18 inches tre 



passed 

What d o you mean A The oar came around . 

th.e curve on two. wheels,. n Amsterdam. venue and. saiest. 

knockednie down.. 

Q What else did you see?. A It went dOwn Amsterdam 

Aver .and- went through 101st Street,west 

Q Did, you at that .tdane ,N1-ien 7 U SaW, titfieer: • 

Conannoh? A liro- sir ,-I did net.. 

Q, After u 1^ud seen 1-ie car 70 down Arnsterdani Avenue - 

watif nythi.n do 7 •A I.  went right, after him an 

after I liven utter h ?ent r±gt do thrbu 101st Street 
J 

and r seer orioer Concannon. 

Did th.u. ar turn in at 3.41sttStreet West? A Yes  air. . 

• Where did' it stop it .anywkierel A It:, stopped' 

weal,-abdut fifty . feet oft Br pardwa 

• t- did 114i .dci Well •:went riett• d tflere 

e e officer Con ann on .WeiS er e . • • " 

fAr ttnefie a you see thj,,p defendant 

A: Yes ar, iAi 

'7Th -fl l" "i; 011 Pa* waa Sitting La 

tl , seat in whi be was. sit in,e? "ell 

ereticki to tbe Itttel stgons tbe • T 1-

* ire'? 31arld 



How close t o the Nibee,I Was 11 'Ole sate sea • .; . 

the wheel was.. 

telt- to uestion withdrawn. *b  

State if you can .w'n ere: thel. defendant. .sat with refei44-. 

snob tO ie s eering wheel of. tbe. machine en. 

had Of, the. steering gear as: I got there-

ow .14n had" that maohine stoed •When  

there!) A That I c• n' t exactly say., 

Did you walk around to Where it .was  Or did ybu 

at did ,Ii.ett see the defendant do after you ct 

t ere, if any.thing. A • Weli, I seèhiin come out.cf the 

car and try to crank it u 

Did dra.nk it up? A He did, yes.He tried two 

or three times. 

• Q, W)itat liarpened next? A Well, thieiafei that --see 

im b obb ng over. I id t know vat was the-materwith 

him, and all of a su&le.n,I pee him walk away fr.óIrL the oar 

arid Walk hadk a ain. 

d you 1ae any talk 1;it, or did you at that - 

tire her' officer  Co/1e.910n ave any talk with him?- A No 

r. 
1.11,•fere . 

• Old otfi-arr* Ctmeannon o. after the 'defendant 
1,1rn 

went away' He cwre iip to ms and t 

cut t noie o e sad "You 1,adc.bette!-
.. 



Pid:You se 

Q. Viliere. dad he 

(1. Where did you e 

e ilefendant? 

!0 4nywherg? 

A He rent .a.eros$ th 

.How: rally cid you see in the. 1?acic part of :tie. 

gues about . -five'r six, 

was tht condition as t s dbriety.0 tb 

Withdrawn,. 

Is4100n... 

,rou hear any further .talk in Which the•det4oncla 

the prieolwrl 

Did you remain t''ere at all,. ordi&rOu 

r erain0 *ere 'until he co  bac% 



fi":44: the tat±gn hoUse., and after he..ôomè bac the  

tion house .:they mOved..the oar .t0 the Ora 

Q That, was. 'after everybOasr..14. t . . 

stat ion 'house? A Yes sir. 

.at was about how long:. afterwards 

oUt 8u.ess 

Then ialho was that put the._ oar. O. e ga age 

couldn t tea.l you the names. 

Was  it.  anyb dy in connection with thegarage? 

Yes sir, it was With the garage. 

• Q Did you. kno.w aman named Gallaio-sir 

MR.PARLEY: Is Mr. Gallagher in Court.'. 

(A Man arises in te body of the court tOPm 

Q Did you see tat man...who arises and Say s name 

a lagher? A *Yes. 

Was he there that night/' A. Yes 'Sir 

Q Did •ru see hiM have  anything to.dQ with etting t 

zkacanc into PX.S.ge4 es sir,he was one of the men 

tat helpe-d etti oar into the garage: 

CROSS' NtAilINATIOlii..BY MP.NALDB11BlinGt 

You don't know, do you,wYether or not oOnsent t 

run this automobile had been obtained frOm the own4V 

. • 7,4:ArLEY: 'CertainlY not; no claim lie knaws- anr" 

thinT about it. 



A -XO. sir not.;•• 

Q You didn't take part in the arres. of thi2 defendant?.'. 

A • .No sir. 

-know 'any:t:14n.i.3 at all; e operation: f an 

automobile? A ,14o d n . 

Q You don't know • •w'nethet it was nedeSsary to crank 

e machine or not, O you don t‘thini4 it: wa 

ou know as a,riAt er of fact? A No. 

• Q • _How 1 wiSthis defendant out of i.ouT sight al-

together from the tJthe..yoi firO, 'saw 'him About hOw- long—

a minu C A Yes 'about a. minute. 

Q. Anti 1;11 en came hack i• A T1:_ten came • back 

To the Garage? 

An0 ti-at is the extent of -it? A He t go t 

tile arae, no. He.werit to .the oar first, e ce back t.0 

the car . 

Where was. te; Oar: :-V,02.en•-:A T .stan&ing'.',41:1 

twen z;.-riire• •Or ritt' feet 'off Broadway. :T'• 

q, Was t7-Ett .east • of t . 'arae dt. .Illyves at?' 

was west O1 e zara.ge 

• • :• Ater „roa viray, A XpEtte14. Broadway. 

0 K I E, cal:1 d as a witness on behalf of 
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:the people, be n,r‘first duly sworn, testiis as follows: 

DTTIBCT AMIVAION B)44t. *ULM': 

You live at nUMber 2Vlest 89th Street 

;And you _Ewe' lived tI"er.e how long A Ab0.1. 

fiire —years. 

Your business is what? Areant. 

Q.Andirourplace business wi-ere? A 40 nö42. 

:Leonard Street 

Your busines.s is what? A Welli,*anifacturintx 

Q'Yu have been in that business how larfir,? .A 2 

years'. 

Q. Upon the 2'iiri clay of ITarch Of this year Were -.you. 

the owner of a car, an automobile? A. Yes:. 

Wer. au .a  that time aoltiaint d, -

John Yes sir. 

n ou.r xnp oy AOP: 

capacity A Chauffeur 

-1" 

-A About e r. 

Id 

cu 

•een.a. eA.aufteur 

4w, more one oar. at t 

•c uièur who• ;was runnin,-

•irt 0,1619 A Yes 

'of Jotollert 191 

gtir 

7ou bad t '4at oar 

was -its rake/ Benz. 

endint 

or ow io4d? 

:time? go. 

t oar for 

.A .Since t1e first • 



What, did .you p• r, 

MR.KALDIVBERG: 'Objected. 0to,Whathc 

paid foj i 

THE COURT: that important here. 

'MANLEY: Till you concede ti-te value of 

this car iS over: $500. -

MR. ICALDENBERG: I don't knOwl .it might not 

worth 15 6.. 

THECQUB 

MR. KAINOTBETIG: Exception, 

BY THE COURT: 

q, Was it , Benz gtoutinec? Yes s 

BY, MR. /41ANLEY: 

Q, That is a f orttign ear? A Yes sir. 

o Did v ou see th'e.defendant upon that day, the 22nd 

parch? A Yes 

D • d ;1.,c.11 see h im on t e evenin of that a A 

O Wheil was e last t iie that . you saw the defend:agn 

t'-at day, the 2.2rid9 A I saw the defendant • on the. 221* a 

the ?Test Side  Police Court. 

Q, T]lat is the first'tire zr U saw him on that d A 



es sir.. 

WI-en was tVte .latt time, that yOu .saw im on he 2l at. 

• —the day before? A Probably around 6 :30 in the evening 

is about -ti-c only time, I would like to 

.-you issued any orders. to the defei*ant in regard 

tlie trieratiOn of that car? A P o r any particular time? 

.you have, any standing Orders which you. 'had given 
< • 

t bim with re;esyrd to the. .Operation. of t at bar- A Yes 

'What were those standing orders? 'A He was,: t b,e in 

thegarage at 8 o'clock in the morning and In. case of ;solo 
• 

Cali at house at 8:30 to • take • our daughter to ShOO1, 

-at was a trifling order excertin4 wIlen :he was Out late at 

night we may •.cancel t 1.7, saying ,Htbu wouldn. t need to...1)e n 

the -are bc:fore 10 or half P413 

Yave any. 9her:Atalla1:11.1 esides those 

The ertandinr orderWas. 4ter ic was f.nished 
• 

witS hi8 w ur. he Stipp Oled t 0. back t0'tiie garage. 

e •fa an.:e • Where you a that tim.e kept tl-e machine MAC 

wmrsere? A "Riverside Gara.nre on.101 t between BroaawaY ayid 
A.ras

 

m Avenu, 

,ou-r,plEn er fv&ether was 202 West 101st Street?' 

cart' t recall • number. 

Ion uu been keepin rvur machine in 

7ar..t7s* in Oct 0:i2erl up to zk that tine, to Mu* 

10 4 



ONE 

About : eix:rtiOnthe' s. 

q. -Continuously all the, time? 

:Q

 

• It was supposed to be taken there every' night for  

starag'e when you. had finished with it? 'A Y00 sir 

•When was you first heard of the 

d.etendan 

.t.ele hone 

(1 Yeti. wer t that time at your horn*, g ,Wee 89:th, Stree 

A. Tee 

On Yaroh 22nd, about 3 30 in enlOrn 

Q. And that telephonic coMmunica:tien carne from w1i.4re 

M. KAT.,DE1TBERG : object -t o. any t el ephon Obrivilin;., 

cation whatsoever. . 

15A3ILLY: T at not a in for the-conten 

Itnows?.. I.á.8 t.oid; 

-tile lieutenant or serqeant. 

K.A.T:I±MERG: Objected to 

VT. Quee.tion withdrawn. 

You say i• e. viext i1ace you Saw the del'Odant was 

in ofice..ekiurt9 A We side police court, west. 54th 

.Strect. 

yt.0 ere .he 'had been arrested on wilat 

rer) A runke-ness reckless driving. 

avea talk witIrt. he police officer Offiatr 



oncaWnot 'I did. 

After you had. talked with. officer Concannoil 

prepare an additional charge ps.taillet the defen4dn 

wanted to prefer that charge '.136foi- had. seen, the afiQ 

.Did you fina.11y-prefer 

And the charge you. preferred Was what? A Grand 

4$•:the charge 

I am examining this witness; 

I allow the question. 

t in writing, no; I made t before 

subsequent 

parer he had, 1440 out , 

MR. ALDLPEBG 91'-1i.itcctS4. e ,round that 

best it) 'tile Orizinal paper. 

Objecti,on. overiruledi. -:e#ereti.op; 

1:-.ALDE,TT-q.R move. to ,strike put the .answer 



Q. Had. you  yourself; .kr*. e given any orders.. 0 the 

delendallt:tlae, eVenine:: or during the •day of. the 21st-01.7iNi•O 

as  to  the operation of that car airing the ev'en n o the 

21st oftiarch?. A No.. 

Didr you perionally• know anything as to. his..etting 

Mrs Klee th.at night, the nightof the 21st? • es 

Q, What is, it that you know personally Of your ..own 
, 

knowledrre -about that., A I simply know ee• 

left the house around 8o'clock and the ma:chine ca1led. f!4r 

her. 

Were you in the house: at the. ? A 140 sir 

.Q. That was abOut 8 o cloak. n--the evening of the alit? 

21st. 

. n was it that you next saw Mrs. Klee after tY:at? 

About. :15 or. V.•ereabouts the sate evening, lhalt4an returned. 

Q. You saw her at that time where? A At  mit. house 

Did you see t'..e machine deliver her at the house a 

that tire? A I• did la 
1 

you were there  when sh.e * in? 4 '413, s 
. . 

And sl.e came in about t at time?. Yes:si 

Q "Did jou give any permission to this defendant John 

Cush to operate tat car for his own use .and benefit and 
pleas'ure

 after 10 o clock P M. of.th.e 21st* and. up to half t 

•t- e morning of the 22nd9 A No sir. 

Did you have any talk ..vith the defendant in te polio. 



'court upon the Morning of the 22nd with regard to the opera--. 

tion of that car? A Xot particularly, no. I asked him 

Dr his key s. 

Q, Did :f0V. ,see your ear on that thy, the 22nd? A I- di 

When--was it that you saw-it next A 12el .eye 

saw it on the 2:5rd, the day after. 

-Where waS, it w -en you saw it. on the 2.3rd?'A At the, 

shop, Bentz Auto and Import Shop, 

Q, Can you state how it dot from the Garage2e2 West 1210t. 

'Street to the Bentz shCp Was it under your direction' 

instructed tl-e•Benz people to send. a man tp to bring, 

the  e.:arage and take it to the shop. 

Q, For .vhat reason was it that you gave that order 

the Benz people. 

TAL:plIT.BERG: I object to it. 

THL COVRT! Objections'ta stained.. 

Q,:. You Say you yourself had not seen .the maChIne• 

the P;a,ra7-e after the arrest of the defendant upon - th'e 

}fad you .instructed any one else toinspr1Tc;ir you, or 

no? 

IZALDENMERG: ObJected tO athether he 

.intruct ed anybody. 

THE COURT: Objection sustained. 

1/11Pn vias it that 'ou• finally saw your car? A On ths 
ornin-: 



Will you state its -condition *hen you saw at that: , 
tine on the 23rd 

W. 3gNPERG: Objected t thebistriat 

- Attorney can show that „it. was - 

THE COUP2: Objection overruled 

MR. MINI3XR,Gi. Will.. your .lionOt .hear me On that? 

T1.1 COU'Ire:- No. If / was going 'to bear 'a thi 

argument I would neva' get Ur ough with the cages. 

MR FALIENBNIG: Exception. 

Well, technically, I could not state the c.ondition 

the oar. It wouldn't' run for us and 41'1.. ,T y o a. 

it Mown like and find out what the trouble was. 

Q I don't suppose you are an expert- in the construction 

of automobiles/ No. 

C), Did you have to. pay any bill fo r the repairs/ 5 

'Bad the car be en in running  order prior•  to the mOrni 

be. 22nd of March/ A Yes, sir. 

THE COURT: I wil3,---strike out the.. charact.er 

tion of the bharge Cf gr andlaroeny. The motion made 

Counsel, which was denied is now granted. Pay no a 

tention to that an aver, gentl snen. 

Q Did the defendant; have • any orders as to what to do 

with your car when he brought .in one of your f*idly to your 

'holm at night/ A - Yes-, a standing order. 

Wt was the standing o der A. To go back. to the 



garage. 

Q, At 2 02 West 101st Street' A Yes, sir. 

BY T COURE: 

et, Do you mean you told him that iltmediately afttr d.eliVeri 

the family he was to go back and not do any joy riding! 

A That was the understanding at all times. 

• Did you say it to him  A That was the standing or-der 

originally given. There was never any permission given to 

use the car at any time. 

Q I don't think yOu,qui.te understand the question 

asking; you say. t vas a standing order OM en to the defend= 

W, V' at did -you ever say to the defendant' 

*ell; I can '.t very well 

If• it was an .order how wad it 'communicated D d 

n respect to it? 

co municate a written order'? A No, no, n 13 

Q Well now, you gave a st, rbal order. A. A -verbal order: 

An order byword d mouth? A Yes r.• 

Q,1 suppose a written order would be verbal.. Nowwhi you 

gave this order by word of mouth what. was tsaid? A Well, I • 

simply said that it was an understanding that he *Is to go back 

to le garage. 

Q, Was the understanding cOmmunicated to the defer' Witt 

Di d _you ever say anything, to him A• I couldn't r 

that I did. 



WIC 

4.• Than how.were there ,atr orders  given to him, it there' 

was nothing said to  him" Well, he had a .etanding order 
to call in the morning.: 

q Yes •am not inquiring as to that; what .1 'want to Imow 

about is whether or not you told -him aft -iir leavinga 

to go, back. to he garage' ' .A Specifically couldn't. say 

that I did: 

• Q Then how is.it that  there was .a Btandin order it o 

never sent it to him9 A He is supposed to go back..to:the 

swage because there was nothing else to do after he had die.--

Charged. the family;, he was supposed to go .back to the garage. 

Q You .thought he•fould do that', Absolutely. 

• Q But did you ev er say anything to him concerning it 

A I can the date nor the time. 

BY I. MANLEY: 

Q Did the defendant Cush: say anything to abouthiø 

being p ermitt ed. to •u use th car during te 22nd o 

Q Bad you given hi *any permission to use the*o.ar upon 

the evening of the 21st, of March and the morning of the 22ndll 

A No, sir. 

MR. Tile lex says "without bohsent. 

-TRN. COURC: I am quite_ aware or that, but the 

answer of the witness was such that I thought I ought to 

find out about it.. 
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BY ItR. ICAZDATBIRCH 

Q Manley asked you if you had, given the defendant 

Permission on 21st or the  22rid days of]Irch, 1911, to -
use the car and you answeredno. Now will you please tell u 

whether or not you had forbidden him the use of the, car on the 

.21st or the 22nd. A He had Iv ver asked. for the pmission 

of it. 

neverQ He  did. Did you ever forbid him At that t Jane. o 

any other time A No. 

Q Now, you were away in the country Ipt 8uruer, were ou. 

not" A Yes sir. 

9, And during the. time that you _were away d.id. the defendant 

use your car, A Porour•use, yes. 

• BY TRE COURT: 

did you • give the defendant t3ie use f the 

A No. 

BY Mt KALDNIBIIRG: 

Q Be came over to your place two 

re you were9. A Our garage 

or three -Ones didn't 

v0441,0n our groundlit 

And tine car was there- eoetinea,wOi.tit 

there all tie 'Arne. 

Q And he drove toth-xt' place 

He natlitr6!.,11y would. 

And iie used. t e car also at tiMpia) didn't heir Ikea you 

di3n,1 3iita 

didn't h several tim 

rerm p emission to do a A Not that 

ULM 



• vie knew about. 

Q No 144 w you have testi led that you suppoised o dOt011 WIt 

und rstood st4ntijais o'rdOre. •you know e 'did or 

no think he 

Mr• Te:ALDF/11:14....,G: I move to strikethat ou t as ir-. . 

re spon sive. 

TiN 00TTPT: I won't s't -ike it out. .ma 

inquire ;what he meansby his answer you NiFis 

-think it is responsive. 

Yihat do you in can by that9 A Well, a long AS you 

brine; l'tp last summer, whenei:4r we were finiohed he went back 

to the garage aith the car. 

The practice of usingoars is donnon isn't.  itamong 

chaueffers9 A Not that. I 1:pour of. 

aNow did I understand you. to ay to that you , given 

st riding order', & Tt is so understood. 

T 

•know 

'.FCATITEIT3VG: azialfe 

• A: standing order Or what 

flATTRT: Strike it oixt. 

ustio.n r peated) 

Iobject to 

t.sty 

nil 

as In de:Unite; it 

Order for What. 

Thr.2 obj eat ita iS well taken. 

u.ra..an 'by your 'Auestion. 

Let u 

tit 

;OIL 4 



CIA est ion withdrawn,. 

0, Nevi e!3; whel youa.y..ou gave the standing order 

what di you mean by that, or what were the words use 

Well, •:a yop. says what do meant after 

u-i4e. of -the ear. 

what words, aid you Use9 A As I sta.ted before, 

I don't rem enb specifica11,of iving a an n order. 

Q.• At anr time9 

BY SEC MD !TIMOR 

-like you • 014111 a. explain to Me, '.‘-ihen yoi . said 

b.'or'e that yo.P. paid 45O the Benz. CoMpany fo repairing 

- the my. chine it forrepairs -which was broken during , the, 

time  when the, obau'efer used*  it wit)ut your ertaission9 . - 

would lik t6 know if tds was some part may be you 'bought 

s e equipme fit or som et lung' 1i1c t 

PLILD7T3.712G : Vith'aU due respect to the 8ecofli 

juror, T object o the q1-00 on. 

question calls for evidence that the law do es not r e gar 

as competent, rcle4ant andmat er jai' to t hi inquiry, the

0, I uz t 'au ;3titin* the obj action, The testimony, 

.r von." it anti if I am vtozgr0 Kle,yolk 4.i et me , 
f.1 t • b fore r this incident (.1fendintlis. 



oar t1 oar was ii wórin order. !me diat 81 

aft or it wa s fowl d no o be 'in working order you bent 

it to the on  Company for reP,air:s and. paid 46 or 2 

kat., your t es t4,inow9 

VrtT NESS: Their bii]. was4458. It lir4t, in per 

feet working. order .13 ore., 

BY T NINTH .104 OR : 

n- the eippl oym ent that chiauffeur d you have any . • . • 

understanding' with him as to his duties and when he was to go 

T1TF. COURT: Your, question,, juror, Is Open-

tle ciitic ism of asking for an underatanding. Yoi1.*-xa 

inquire,Mr. Juror, what wassaid to this'. defendant whe 
k 

hiredhe  him, o r -at . a .stib sequent time. 

ast aiim :rbr that. conversation. 

BY .1TR..31AITSOY: 

0 " The Air or wa ,tt sto lcno that onnv.ersation. you md vith 

the *.de csidant .ithen you hiied him • as to his du y as a dhatirstlittE 

ould o and vilut he should not do 4.0 

ih1 T vre. 

3Y TT .01MT 

Al]. de vt to icrto i e what you, Said, to ,thc.) deTenAitnt 

ti, deferia it said to you. A I can't fecall ths 



Were there any instructions foriim not to use your 

oar aft er You were With- it  Did. you make him 'Under-. 

stand that was t agreed" A Ab solut el in 

n A I made no specificcave no spool:no 

11/At...ructio' t that effect, 21 ns ect, if that is what yoix are after. 

WI m:RoMmily: 

• , Did the defend nt .ever ata 37,1mi...during the timeieviorkéd • 

o,r you to IDe allowed bo use .that oa.e" at Ai VI sir. 

• Did ou ever ca. e him any: perm.øsion to use that oar 

at night" k No, sir. 

Or at any time for his ovai use andb en erit9 A Nev. 

BY 1CATJTVin9B • 

•Was • thi,•8 car of.ycurs insured? • 

(x). fe.: Novi, I sustained an objection to that. 

is Is not a civil action. 

your Honor: please 

.Tme 9(1-1DRT I-ivii ruled agaii st. 

any. further •questions . 

MR. NALDBN.IMCf: -If your ,..onor please, this is IV 

Itiotion to ' strike •-out all' testimony rerding dane e an 

injury to the ear on the ground that it ' has *not 'been 

sho .7.n by th District AttOrn.gly yet that the car wa.5in 

any  way damaged or injur ed while in the de:endant 

- session.. • 



, lhe Court reserves 'that motion until the 

_close of the case. . Call your next v,itn ess. 

Et' MAME Y: Mr s 

he defendant all ed fa- her at r 110116e, Wee t etas 

street,tie ,evening of •L'' 21st of Mardh, that be to 

r in t1e car tit Ansonia 

the Ansonia about' ten o clock that night on :.t  

and took her to her home at 2 West 89th.Stree and repel/ 

no 'P'ex."mission to use the car . at that tune or thereafter 

that he diq not at that time ask for any p ermission to 

use the car. 

R. KAIMENBERG: , Well with the iatter par Of the 

hypothesis.stricken out, will concede it. It does -no 

aPp ear t hat Mrs ee WIZ the own er of thecar 6r 

could give permission Or forbid the defendant to use the 

Klee) 'fro/1111.r home to the. Ansonia Hotel that eriing::Mtd a 

-that. they came 'back about half p asi, ten or eleven *ICU*. 

And that she gave no p.erxnission 

• KR . KAIF.11113.SkG: i will -concede that. 

h.A1]1 Y: That s gave no permission fOr tit - 

use of t)e. car that night,the defendant did not as 

to Use Vie car that night: 
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t go at that.. 

VIM cp10 ery,wel]., that all conceded. Now 

you do not, require to can "Mrs. nee, 

ABY;• I 0-41 'Mr. Gallagher. 

.NATITENBIR be I will; con cede !bathe 

3141MY: 1 ri expect provéby 

• Mr. Andrew Gal3ag'her, .202 'West 101st Street 

KAIDIt\IBERG:: You b.d better -examine him. There -

might he one or tita5 poins.I want to inquire about. 

ANDREW GAtLAOH 

of t1x) Pe opl e eing first duly sworn, t es.ti .-aS faloWS 

D±RWIT grkiliNATION BY  .M.ANLEY: 

Where do3rou lived? A 37.0 West 58th.. Street. 

What is your business'? t foreman- era 

Where is the , garage o f, whiàh-ycu. are..114, t gorema 

A 202A t 101st.Stree 

How lOng lave you been foreman there9 

place opened. 

0•• How long ajo tbat9A Arear ago last Decemb ere 

-Were jou 01(4 14trian there upon. the 21st the 22nd 
. . 

carca o1 .thie year9 & Yes.., sir. 

Did :fr. .Simon 3 Clay of' 2 Nest 89th Street at that .t431 

hrty.e a car ve1.1%•11,.1 o ara.ge9  A Yeti eir• 
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z know this d?eenc1ant, Toxi OusiiQ A Yes, sir... 

Did 011 know -115.i as a chlaueffer Of -Mr. K1 

Stow long have you known Mr. Cuah9 A Since tbsiiii 

brought tit ear in there in the • fall of the ,year. 

What were Your hours o f work tie). ere9 A prom 7 at night 

7 in tivMornin 

What time was it upon .-tke evening of  the •21st.* 

that you went on du as night fo.remand, A Seven olP ciao 

• Q You reMained on duty: how lone that night9 A Until sev 

..That with the exception of 1.11,,..noheOn ha 

Your luncheon hOur came wh Well, at time. cOu 

hemorning. 

make it nv eni en 

.Q, Did.yq r.y your lunch th er 

side to eat and I carried it with me occasional 

Did 'you se et. the defendant on th.e. ev 

defendant Cush, - Yes, sir, / Oa. 

What time was it when he took out W.. 

A Well I wouldn't "oe eost.-ct to the minute* . 

Q, Well,  about A Sorie villa re between 8 

Q In the evening Of tle 21sto A „Yes. 

4. Do you have charge 6 this. car there as n 

A. Yes. 

were you on duty continuously that night ail the VA* 



Well, exc'ept I would go  out for a cup" of coffee or a dr. 

Q Did you go out fora cup of .coffee that night! 

did. 

Q, How long, were you gone. A Well, probably not more 

than fifteen or twenty minutes ten or fifteen nii*ttes. 

Q, The rest of the.tiine, all the time from seven in tis 

evening of the 21st until seven the fop.OwintmOrnint you Were 

in tit garage, were You? A Test sir. 

Q When was the next time that you saw this defendant and 31 

Klee' s car, after taken out about Item' past eight .ou * evea 

ing of the 2lst A Well, the wait titie r seen the 

seen the officer and the defeldant on the street. 

Q About what t izne 0 f th night? A Sore where around 

three o 9 cloCk. 

9, In the .morning of the 22nd. A .Yes„ 

tad you at any time from the time Cush took' the_a 

out -about half past eight Until you say/ him in the hats o 

tle Officer on the street seen the defendant with t 

car9 A No. 

Q Where was the defendant- and the oar when yoU sairttiM 

and the officer on the street? A Bigit acroas from thegar'  

age.. 

Q• On  the other side of the street? A Yes, 

Q, The garage is ,on one side of the street., 'A.. • On. 

south side. 



sir. 

Q. What was it that attracted your attention. when 

happened- o see Cush.ad the car out on the stree 

the officer asked' me to take the 'car in. 

Did the officer come to you in the garage? 

Q Was the door or tle • garage at that time open or loge 

A /t was 

Q 'What kind of a door is it one .that swing in or :on 

or one that alides9 A /t is one that opens in the  cent 

in or out? 

door prtly. 

Q 'Was the ddor Unlocked at that  time, A Yes. 

Then you Went out and 'saw tle., car's did you  • • 

Q Was the cars do you remember, in front • of the garage o 

to 'the right • or to the left,. A Well, it was a ,little west 

. of th e en trance to the garage. 

Q, .D1.4 you have to haVe.any assistance to push the car. 

• into the garage, A •1 couldn't push it in .3nYs 

Q, Did 'ycu try to put .it in on its own power, or did you. 

push it' in' No I Pushed-. t in. 

Q Are you able o state ita condition .at that times 
' • appeared • 

The car to :be all right to me. am not acquainted at !ill 



with the cars... 

-Q You, didn't; try 'to move it .:.csicrith• its own power 

Did you tee anybody take that ear away 

ou came back the n ght wa 

How long was it b ((ore you again saw the car. 

until Mr. Klee came back from somerepair shop with 

Q How long was it -- two or three days' 

was more than that. --

CROSS EXAMINATION BY MB.. KAIIMBA. 

was it. that you• saw the car on the 22nd'. 

.A In. the -evening,-

'morning when the police came there With 

defendant. A. About :three o 

say You Were in  Charge ..Of that garago. 

..am in charge  ,  of-the garage: 

Q Do you ow .how long this defendant has been -chaueffer 

for Mr. Klee9 A Well, he is the man brought the cain 



Q, Do you know anything about the mechanism of an autornobil 

, Well, I dp, a little. 

Q You have worked, have you, -repairing auttmobiles 

Well, yes. 

9, . And you would have been  quick., I suppose, to detect 

that part of your business" A To- do what* 

Well,  not altogether. 

ct Well, f there had been any damage, you woad harie 

suppose it can be pushed into tlx: -arage fromthe streeti? 

w.Y,A.L.TIAMORG: Obje ted to; no..evi dance tiere.. 

that any crank shaft, was broken. 

7T...?"1ANTEY: ITo, not yet. In view of the questions 

you have a”ked I )1 ave asked. that' that'e all. 

TH1: COTT T. AnsWer, the craestion. I will strike 



it t. if: not connected.. 

BY MR. COURT: 

0, Was the crank shaft of this. Oar brC!en".Or no 

BY 3110i ANION • 

a car who e front axle, was bent be 

(Same objection; obj 

ATITITR vpIT 

half 0 the ,Ixeopl e being first 

Vlhere do you live' A 223*. Central Park West. 

What . is your business Mechanical engineer assist-

• 0. Did you some time after the 22nd of. March see- the 

Benz car elonging to Simon J saw the oar of M. 

ee. the 21st and - the 23rd. 

s condition on the 21st wh you saw 1t. 



te Sent .jn;'. have on  of. the rear r 

,OW eat sed* to: 

You ray you saw, the car •upon the 23rd of Varch  

11R. XB 

mony is that it does not appear from the testimony:thus 

far that the . car was in any way damaged .or injured while 

• n the defendant'scustody. 

TT COUPT.: I think .that is ;true. I do no 

recall any. such testimony. 

NEP ..F.ATJIMMG: It is incompetent, n the 23r 

unless the defendant is in some way connected with the. 

damage. 

111 MAITLFY: I will withdraw t he with  at ,t 

People being first 'duly sworn, testi.es as follow's:•

 

-

DI011V .."R11-.AMINATTON BY MR. MARTYYTt: 

'What is your address? 2 Vest 89th Street:. 

l.iRm. 
conceded 

It IP is been ihald today or at the trial that the defend..



u se the automobile in queStion; b,e did 

not forbid its use.. The charge hre is that the defend-

ant took i 

VCR wri:fiq: Would yOiz argwe 

out of rty po cket' thit.t lie was entitled 

c %u'e T did not Toi.bla 

nt•• Cush tookram your home No . 2 "Rest 811th Street t 

he AnSonia at about eight 'o clock upon tkt evening of -Oa 

'21s s that. r ight 9 

Did cu give him any instructions a.to:whento retUr 

after he came_ to  your hOarke that _dyening remain 

there. 

.0 waiting r .You!, A. . I think he,. did,I amnot sure. 

T said T. was „;oing to leave there about ten o c • . . 

It,ri "then- it la s been conceded that he took yOu to your 

home at about twenty 'minutes of* t en. or ten o clock9 

left the Ansonia at about ten o'clock. 
• 

d 'that would, 'bring you to ,your houseWet 89th 

Street in about wt tilne9 About ten ,fifteen.or t en 

tw en. 

• K AION TB Ilk (4- • 

t imony IQ ee upon 

affirmatively &iovi that if he did ng 

this def en dant: to 



TQee gave ithis defendant any s 

state it. 

TM? COURT:• Well  I am against yo,t,1 -on 'that conte 

tion. 

to do tha..t, in rry 

things with Counsel. 

R. KAILD12413 

against me to strike 

The testimony of Mr. 

He wouldn't •state. on 

they were given. 

THA COURT: 

recoll ect ion 

,16ment. I 'd not like: to 

I will deny ydur notion. 

Then your onor decides -the mo t ion 

out -all -the testimony of Mr ee9 

Kies re 2arding the 

R. VI ANTINY: Xo obj ection. 



testimony here o ff,ered-, with regard. to damage or injury 

to the automobile on - the ground that it does not • app ear 

that the àeridant 

T COPPS: I think I must grant that motion. 

1 May we nbt reserve • that7 

TAN COTTIV: your ease is concluded. I will grant 

the motion to strike out the test itony- tibuohing tli. cnn-

:bflatiOn Of .t..16 ears . 

.MA1 • 0• objection. 

1.•KATIDANBIIRG: I move for, a direotion Of.a 
• diet in• favor of the defendant) on he ground that. it 

does not .a firmatively appear thwt the defendant e. o 

ious and Ivr ongfully aptiropriated this. propertyto his 

dv,rn use v;itut the knowledge .or p ermission of  towner 

and with intent to 'appropriate it to his own use.. 

COMRT :I will deny your motion. 

R. ItAIilj1tBERG: Which. Motion, 'if the Court pleas-

C6Un : • I do not want to argue' with you, he 

clause what I say in answer may be deemed hostile toy4 

client. I do not want to argue it; I win deny your. 

Tao t ion. 

fly. ICA-TOgi10:131BG : Exe ep  on. 

TPI CI: May I maice a suppleme ntal 'mot ion 

kiss this ca e9 



you wi sh o 

• If your associate :411 not cover what 

,4441p.1e I ii3L give you the broadest. hea,rin 

protecto  all ie defendant.' s ight8. 

1.TRICE: I moe• dismiss t'..)e case and  o dir—

a verdict because th Pesi Xla b.ave to• 

f'±ratively how ,a713 the 4 nsiitttent e merits o arcen 

:101.TP.T: Whfa.t have they fail .ed 0 sholi 3 

Trice9 

TRICE: They hfi.ve failed to show the "basi0 • 

principle that he intended to steal tilat lie intended to 

-deprive the owner. 

TW riOTTPT:.. The Reople Trice to have 

shown that the lefendant took this .car, ome with .3frf3. 

Klee at ten o'clock,  that he was found joy ridiri at three 

o cIook n th.s In:inning in thiø oar; tho se are the facts:-

013/4r Owe are the Pacts from Afiriii-ch the :jury are to answer 

t e 'question whet ber e.int ended 

AIR TRICE: Joy ridin h facts show t t 

Probably went around t blo ok an  stopped at a 'saloon to 

get a drink and -returned 'to the very place where the 

car is i.ng to stop shoviing upon Its face that he did 

not intend to deprive the ovmer of the use of that car' or. 

to appropriate it to oin use which necessary; and 



the most that can .be said is that it perhaps was a joy" 

innocent wit4n itsel . 

:THY.' COURT: Joy riding s larcew under our 1aN o-

.T13ICE: But the Court. says .that.: you oannceb: 

prove larceny unl'ess, the, circumstances indicate a,fe 

icus.intent, that tke lere fact that j.óyr.dingis n 

suf fi cien Ilarceny is  defined b the. law‘ of the State: 

It is to take, it is to appropriate property with  the in-

t  to 'deprive the owner of the.Use and to appropriate 

it to the benefit ..th.e person taking. it.. ?I0W, Whn 

the facts 

TIM CoU : How, Hr. Trice, I raised  ny hand and. 

wanted you to stop. wanted 'to ask you *test io 

then .and there& You say .tIrD Courts have said tottchin 

statute, sotethifi . Have yi any ai.rthOr:it 

TRICE: Well, if your Honor please 

TKE .00URT: Have you anyt'hin the courts have said 

on. this statute9 

s2-pgrITe.: AsI reirlepb in construing this 

specific statute donit remeirber the case 

(:0UPT: I think there as been no case Under 

this particular law 

MR. r.e PIO: Under this  particular law9 There was 

one under e re leding.lo.w.,- Nillich went 



S 

ii is a basic principle,, if your .Honor please, that haS 

,existed since :civilization, that you cannot convict a 

man of larceny or theft he intded. to deprive the 

owner of the use of the pkbp4rty and.Unless he intended 

appropriateto  it: for his own use ad benit. Now, if 

the tetirnony shows‘  .a me'rejo.y ricl,e -- a riding around the 

block': and if he and his. corn anions..,Were drunk and if 

erchance .they broke. 'the automObile ,he 

disorderly .conduct, hemight.,be guilt malicious mis 

chief, but he would not be .guilty ,of lardeny. 

•'TH1 COURT:. don't want to:hear. f 

:that point; the TJ ffislature declared ataill's You* 

H. PRICE: It is b ond the SOopp.an '4ower 

the Legislature. 

• TEE -(101111: You argue that -to- the Court of.Appeals, 

t with Me Mr. Trice. 

.MR TRICE: I Ott simply .making my motion, with 

all due deference to the Court. 

• r2RE -COUR: I, der your motion.. 

11:R.. TRION: Puri,hermore upon the around. that the 

test imany eho ws • that eV en If it et? buld • show: that the 

car was injured ad even thouji it shov.16.• show that it 

was in tired white. in the Possession of the deenda to 

that wou1,1 no 'establish the o fense 64. larceny. t 

tr,Iht establish .anothr 0 fenSe. 



riva enough, but I have .41lied'yo 

• motion. will the Oefendante s storir 

respectfully except- to the ru1 

of, the Court. 

H 1 C U S 111 the def en it h ereln,called in his own 

behalf, :being first duly sworn, 'testifies as..f011Ow 

DIRECT EXAMINATION BY MR. KATIMBie 

Q, there do you live9 A 844 Amsterdam Avenue. 

Q,Vlhatis your business'  A .0haueft er. 

How long have you been a chauel'fer9 A About niTle 

years. 

Q, How long have you b een -in-the ,enploy ofa Mr. 

A A little over a year, I guess. 

Now, were you in his enploy on the 21st d or 
A Yes. 

19119 4. Yes sir. 

Up to the time your arrest', A Yes." 

g, Now. it is charged in this indictment against you. that 

y u- feloniously appropriated to your owM1 use, withput the- con-

sent of Mr. If2 ee the automobile which you bad in your custody* 

" did. Mr. Klee ever give you positive instructions not t 

use that automobile for your own. Utile .a.nd benefit9 A No, 

nev. er did. 



as Itr.  KIee in the country last summ- es 

During his absence did y ozu use that automobile? 

Yes sir, he gave me permission one day o use 

BY VTR COURT: 

Q, One ,day? 

sir. 

BY lkilt KATIDENBERGi 

q Did yat use it aft that with his permission/ 

house9 A It was around ten-thirty. 

Q Did Mr. then tell you to go anywhere with 

car or not? A No, he told me to call up in the mOrzi 

what did „yOu do with tlt is car after you left •3111` 

IC1 ee/- went up to the garage stopped there. 

Q was 'anybody there at the time? A Well, there was 

cars coming out of tie garage and .I couldn't get in, sot 

stopped on 9ie..óther side of the street. 

Q Now then, ,did you go awaY? Well 

standing there while I went to the restaurant. 

Q what time did _you return to the garage9 A Well, 

about -- I didn t go re ar the garage, I Went back to the -oar 

about 2:30 to take it in, about .two,o clock or two tbirty. 



were 

Mtn 

Were the doors clOsed.then? A Yes,the doo;s 

closed 

4. Then• what .disa, you go and hOw far did you gO:.* 

car9 A Just went around theblOck to save tile irou 

urn.i.ng around, 

4 Before You' 1..gt, there e garage, did. I-undlirstail 

u  to  say that the doors were ',closed? A The doors WO* 

oiosed. 
And then you went around the block and came right 11 

again and. were the doers of the garage open tit' 

the doors were still closed. 

4 Did you See 'mr. GailakhlEst there? ,A ,No Mr. 

was  inside. 

.Q Well, Ye C alTke out, did he.; slrt1y after" *ell; 

he was in the . garage there,I didn't see him persOna Y". 

.4 were you there when the car was put ,baek into the gar 

No I was arrested- in the mean time. 

Q And you, Nv.eretaken to the station house 

Have you ever been arrested or convicted of at crjm 

A No. 

Q Have you ever te n arrested for speeding or disorder 
conduct 9 A No. 

TKE COURT:. You are opening the door now to a wide 

range of inquiry. 

About how many blocks d d you 0 with I.4.1‘is care A 

UPI 



blocks; t around the '° °• 

And then came right 'back 

back on it. 

he garage9 A Came right 

You didn't Tria)ce any profit on it di 

Hire it to anyone? sir. 

A si 

•'9; Take any .comp'ensation for taking these peop e aroun 

the blotr, A No, sir. 

BY THE COURT: 

Q Whom did., you take around? A Just some .chaueffer 

that belonged around- the garage 

CL*, u took some chaufsffers from around‘tle garage? 

A Yes, sir, instead of turning around in the side street we 

ran around the block. 

Q Do yo.u man that these chaueffers got in merely 

the purpose of riding around orle single block? A That 

all. 

One single block, Just around the blidc. 

And their *business was riding in automobiles, was it.. 

A No some of them wasn't chaueffers. 

.Q, But they were those to wbpm the novelty of an automobile 

ride wouldn't appeal, -were thr9 A Well, the boys -often 

do that gett in just •tO MO Ala 

BY MR. ICALDENBERG: 
• , 

Q. Was this automobile used in Mr.-nee's business. A. Yes, 

b,is family used it. 



QAtailoursorthe:day and: ni Tit? 

Q, wherever they wanted to go9 A 

Early 044 1 at A ,Yes, ,sir. 

Q At all times 

when you gotac1c to the garage do understand 'you to 

hat -Mr. Galla,kber wasn't there then didn't see him, 

vas he in charge of,that garage A Yes he is always 

Q, And what do you have to do A Well., if there i an 

Cars coming .out have to wait outside- until they coke -011 

they block the floor. 

VJhen you want to Put the car up and there is .n 

CROSS R7A./MIATION BY MR. MAXGEY: 

Q You say there is always some man on 'dut 

Q So that a man can 'get his oar in at any time his Will 



by 'waiting Per1laps till one or. two ears- -00Me 

wait there sonietive4 rtheflotor ia 1110.cked- up for some time. 

Q They are not 'b1o.cked. up ,to:r: anY great let 

are they9 A They are at night- when they are.. U114,41 arl'onn 

want to put 'them' on the wash tatands. 

Q You dO not claim. to have gotten any orders to use the 

-car that night" A I had orders. whd.n z went out, I 'hid ondp. 

ler s to take tlz ar out around eight o'clock. 

'What other orders did you hwe that nigi4t9 

that was all. I went down to the -house and took Mrs. 

out. 

Q. That was at what time. 

eight o ' clock. 

Q An .you.took Yer where.. A 

Q. 'What other orders did you hav 

that night", A. To wait thEr-e. 

Q To wait at the Ansonia9 Yes. 

Axid you took her home at what ti 

thir ty 

And you had orders to take her from th 

about ten thirty" Yes. 

Did you lave any further orders 

'ust to call up the next mornin 

Viho ,g ye you that order'?. 



what' tlni Around ten thirty when ahe went bome. 

That is the night you took her home at ten or. en thir 

A yes. 

y u 4.sk for any permission to use the car upon th 

moge 2 

oU'had.noi received any p en/Assion.t.o use the, car that 

morning" had you1 A Next morning or  that morning 

• That  night ,aft er ten o n he 210t  at he time 

you left Mrs. 1{1.•ee at her house, 2 West 89th Str eet, after 

taking ,h& from the Ansonia" A well, t say. 

anything . to me,.  they told. Tie to call up t e next *or 

that's all she said to me. 

• And you were to take the c-ar from 1,Trs. Klee 's house .back 

to the garage, is that it •Yes sir. 

You Uid.n t have any permission to use it after ten 

on that nig t, din you" .A Well, I had permission to take it 

p to the  gara 

Mean, to use it yourself, o go out and, take 

y ride. t;o-and have a little pleasure trip of your 

din' t take any trip. 

well, di, you have ernission sir. 

--rou 4.11(111 -.tal,.a• 9 A .11o. 

Be cause r ou t warLt . t o so you 1o41. t claim you bad, 

your 3C aftor you hei4. deposited Mrs. X1 



t ten thirty that night" Do yal understand that qixestion?.. 

Well:, there was nothing said about permission or anything 

like that. 

• (1 And you didn t ask her for permission rto use it9 

• Q But your dir:ecticins were to.'taka it back e garage 

about around ten o' clock9 A That was all. 

You think you left Mrs. To. e home that night at •half Past 

Yes. 

cy., were you alone at the time" •I was. 

Q Did you go right around to the garage atWell 

Str eet. A Yes, sir. 

You must hive there at what tirae 9 A About twent 

minutes or quart 6- to eleven, ' sone wheres around. that.. 

Did you try to get it into the. garage" A Well, a 

.man told me t,o stand outside, and while th cam:, Were comin 

out they ,have 

Q. what man was it told y ou„that 9. A The' •man Ain t e'.t 

door.. 

• You are positive it was twenty minutes elev en9 

A I wouldn't say the exact time. 

a ny later-than bat?. tt iTo, it was around that 

time. 

'0 It wouldn't take any more than two .minutes to go from 

2 VI 89th* Str eet nround to the garage, would • it 9 A About 

ten minutes. 



you.. tell-me:** gh what streets you sffe 

A Throug.h. 89th Street. 

right near Ce.p.tril Park Wes 2 West 89th street s  

A Yes, and there_ Is an. entrance on C entrál Park we 
- 

went west .t3irou 89th street to Materdamvenue north on 
.Amsterdam Avenue. 

o North on Amsterdarti Avenue to 101st Street9 A Yes. 

And west on 1016t qtreet through the garag 

Now we are at tlienty. Minutes to eleven.. Vho was that. 

in  w''o told you to wait. until the theatre care had come i 

Who was that tart who told you to wait until the theatre 

c'irs had come i 'Tile. doorman. 

What is his name9 A James McCabe. 

was the door f the garage open at that ,tie9 A .11/e11, 

thcre was cars coming out, they were goin.g- o come right out. 

was tYt e door of-the garage open at t 

don't recollect what was .in the entrance o oor• 

thin they. •,,Tere. 

And • car Fi We re coming outgo- other cars coming .right out 

not doingin but .;oviing out9 A Coming out;.. 

•re did you put your machine at •tkiii.  time9 A Stood. 

it across th tret. 

fl On. the north side of the street9. A On the north si e 



of:: the stree-ts. 

0. Row. lone did  it, -thosetake.for:.  cars to cOnie out .t1,t 

were coining out wh you. go, there 

I stopped my car and , we ots on to the restaurant a otituae,o 

where• was •tha restaurant whe .ydu went9 A. Twodoors 

froM the garage. 

O On the south side o f the . ,str ee t9- A On the south sid& 

of the str e et, t owards Broadway. 

O Row, long did you stay in, he res:Waran. 

stayed 'th:re .tor a cOu'ple of hours, I guesw., 

0.3.Cou stayed there-  a couple of hours'  

C Is it an eating restaurant, A 

1q611 ther.e is a salg011 

there is a cafe next door to it. 

entrance from the restaurant Ant° the 04160n 

your time in 'th 

there were some fellows in there And Iwe sat taking,' 

you stayed. .t:lere two hoit s, .that would brine it -

time /hell :k.r01.!. (Mt of tai t7.2: restaurant9 Around one 

estimate that it ,was half 



es.. 

Right in the str.eet flair the curb on tbe north. eiple47 

A Yes. 

A„Thy didn'tyou put that car into a ga,ra e before you 

waited two hours in that restaurant9 The men in the 

garage generally take: the. aa're in. 

Q You expected that the men in. the garage. Would -

A They have often done. it. 

0. Did you expect they •would .do ittiatn.ight9 A Yes 

HQ That .i their • cUstom, is it' Yes,sir. 

en you went into the restaurant were the cars still 

coming out of the arage Irrral I think they was, yeø. 

Int _e was 4 car, .backing out th.en, just a I was walking in 

the restaurant. 

out of .the restaurant, yOur 

same spot where you had let it 
doar. 

Ho* long did you stay in thesa1gon9 

•there -and. come out to take xnr car' in. 

0 How long . did you. stay in the saloon9 

Quarter • after two '1 half past two. 

That wottld he about an 'hour an:4 three. .q4cIrterlg.in the -

saloon would it 4 A Yes.• 



illrit I , 

You got there about halt pat twellt.e..-

rie men you had. *et • in the .restaurant• go 1.p. 

you9 Yes,, they 

Q, Had-you taiçen a-tly drinks Wh.il.e still' in, the restauran 

Did.ypu drink in the saloon, during. that One and: t ee 

quarter hours Yes -we., Id  a couple oil drinks:. 

You had only two drinks9 A X wouldn't say onlytw 

Did you hay e any more than a couple" v 

a coiple more,couldn't remember. 

What •did you drink9 A 

How mstnk were with you at that time, A Piie, 'I-

believe. 

411.ohau:rfeUrs, A No, they werenot all: ohaueffers. 

Ighen you came out then at quarter past two wrilerffr did 

went over-to take car. 

Q Your car is still in the .same s o 

starts it up, 

Did you crank it up'? A Yes, sir. 

there was about fo 

Did they go into the limousine part, the pait 'ihat is 

oovered'ov r9 A Yes, three of them sat in site. 



• One of theni se4 on tie seat vith you9 A Yes, sir 

vtb.ore did y .Just aroUnd the block. 

Just -went around the block'? Xou ivent West On 1010 

et ,to Broadway; you are po itive as. 

_Went up. :Broadway to ld2nd? A Yes. 

East on 102nd Street .to kasterdain -Avenue 

• Q Did you 's 

•_Qf the 

Yes, my brakes wouldn't hold i good. and I did gl 

a little past the door. 

And your only object in  going around the bloc 

prevent turning at the Ivo 

and yet you ran beyon.1 it9 

Q• That must have 

r e your machine was standing 

A 

you abOut five minutes 

about •th.ree to. five minutes. - 

is about twenty minutes past two at that 

I .no sooner pulled up- at th 



alto time to o to the garage' he 

wassaid I •under 's arre 

mere you meicinganynoi.se, any of you'? A No, sir. 

yrere you intoxicated at the time sir. 

Q' Not -intoxicateds, at all" 

Is that your only obj ect in riding 'around e block, 

youO  wouldn't h Ave 

that the nnly reason you, right around the' 
A 

That' s all.- .

 

c). Did you -so  very fast _wound tWeiai 

have went a little fast yes,becau3e it was late. 

BY T -T COU.HT 

:the.y puShed this car in the gar'age why' you start' 

to wank it9.. goingo take the oar. into ,t .• 

garage: . . 

vf' y lidnt t you let them push it9 A They wasn t there 

at that time. 

Well, you left it two ht.::tlxra for them to get1 didni y u, 

and they were pretty*near 0.11 t]3roujh washing the cars ri-• 

side. 

o Then you got :tired of waiting aria cranked it9 

was vine to take it in rtrselt 



Y 

Was the car in working order that 1ay Awas 

w,1 n lert. it. 

NO difficulty whatever in running it sir, 

in good order. 

:Was the, crank sha:F:t 'brok n, on that day" 

not tomy knowledge. 

know,.w0.0 i40-er Q :The crank , shaft y u_ far .a, 

dition on the 21st_ f March9 A Yes 

Q.. liow about the front axle,was that bent on. that 

A. The front ax3.e•.had been bent, for two months. 

How about thebumper?.. bumper had. not Thing •t 

matter with it, to knowled.ge. 

Nothing the matter with the bumper? You hacin t 

covered anytl-ing the matter with that' A X 

RE-D1R2CT •IITANINATION BY 311.1. WAYIDINBMIG: 

' Did .you intend at this time Or any other time to steal 

that automd• ii e9 A No sir, I did not. 

when you ot t'o the •garage at 11 cloak was some. one 

there9 A Yes, doorman was there. 

An d yoU left the automobil e standingn the ,Fltr.totft 

A. Yes. 

TYrti (311 -"it: Do not •repeat; if .it is in1 once- it 18 

n for all time. 



ee did riot forbid: you to use the car that -111 

did she?' sir, sdidtoL.. 

And all you did Was.to o ,around the block.anl come 

back 9 A That' El all. 

COURr: You a ---,a-Mompnt ago that. Sh 

no authoritY In the premises. 

MR. •KALD.10.133ERG.: 

been denied permission. 

o were the people tie neighbo rhobsl.. 

THE •COUT:fit; They were  chaueffersl:he sa 

Did th 

wo of them. 

Q It very freqUentl.,  happens, does it, no 

leave their cars in front of the garage? A Very often. 

• Q And the hands in the garage shove them into the garage? 

A ,Yes, sir. 

Q, ,On the morning of, the 22nd of March did the police 

ficer who has testified It re the first police 0.fficer*--n 

you that the car was outside9 A Yes,he did. 

was that th'e fi-f-st witness on the stand 

Q, The doors were clo sed at that t ime were .th 

A Yes. 

And they had been closed for some tine 



WE!: 

RE- CROSS X INATIOlf BY R. liAlTh 

You sae some time when obauetreill lewTe their  care 

side the .People: in the garage,. take them• in9A Yes. 

Do they do that without. any .notification by the obaueffer 

runni,ng:th.e cars that the cars are outsjd' A Sometimes.  

Q 'Whe th.e cars are aicen .in, by enployes 'I isuPPOse 

are .1ying_r_i-ght. in front of the garage;. isn't that i 

some are  and some are taken inside. 

Q. /s that the duty. anyone tO take cars inside' when 

they are discovered outside upon the street,cam tIlat-'belon 

in the garage 9 A Not lalways. 

Q. would they be •]. eft standing -there: all night' 

that are supposed to be taken in9 A Not; not always, 

'the 

9 

-generally' get through with -their work about six or seven 

if anything is not in at that time we take: it. in. 

Q Would .a Car .be left standing from  el even o * Clo.ck 'a 

zUght until half past three. in the morning withoUt taking  

9 

Objected to. Objection _sustained. 

BY MR 'KAUn 

Q, The 22nd .of -March do you know what the weathir cOnditiOZt 

was; was it co d9 • A . Well it Waal kind. Of Cold.. 

BY. TEE COURT: 

Nave you any particular recollection of' the weather on 

I 



e 22nd day ro ' A I aven t :exact]: 1 am n 

mistaken, it was dry. 

Well, do you rezriemb er anything about it or u ar 

or reason on general Principles that it ought to wie been 

dry' ho, ou have any ,111 MO nor; if you have any mry we ar 

lad to have your testimony., and if you ha ny meMor 

saw' , so frankly' ? A No have not. 

BY MR KALDENB1RG: 

Do you rememb er whether the doors were closed .or no 

know t1 doors were closed. 

Q, 

6, 

• 

Row long were they cloSed*, When did you see :them o ogle( 

.then? A In that weather they wol,x1d 'be closed ni t ext 

Q 'hat tame, if any, would you close them any parti0Ui 

time in the ev enin (No answer). 

BY ie. MANLY: 

Q And if I understand you you th.er were closed On t 

night' -sir., 

AM E S' M c CAB 2, calle4 as a witneøàonbàh4f Ot 

defenda,nt, being first day sworn, testifies as follows: 

Dinar EXAVINATTON. BY MR. KATIDINP2RG: 

Q Where do you live? A 143 West 100th Street.• 

Q. What s your. business' A I am the doorman at the 

Riverside Garage. 

Q Is that. the place *whereMr. X1 eel a car Was k t 



Yea sii• 

- How long have, -.you been a. doorman there 9 ( estion 

withdrawn.) 

BY THE COURT: 

Q. //re you there On the 22nd of karoh McCabe? 

Si,!. 

BY ]l  R. KAMM:03]RG : 

Q You remember winen the -defendant brought the car there? 

Do I know what time he brought it •there? 

Q Yes, about 9 A Well, I 'saw tle Oar .outside the ,door 

•

 

say,. between half past ti and eleven, aomet1ing like that. 

Q. Did you- say anything to him with reference to taking ii 

• the car or leaving it where it was. Well, there were 

ome care coming- out. 

THj COU RE 'Strike out the answer. 

BY.E COURT: 

Q You, are asked a uestion; answer it yes or no;  A Yes 

/ did yes, sir. 

BY MR; KALD G: 

What was it said "if you wait a' few minutes out. 

there we will get .you in; if we get these cars out, 

BY THE COURT: 

Q, Do you r emem er .distipetly earing--tha o r. -are . yo. 
• .! 4 • 

stating what.- you thinc you ought to have said? Have 7 

any nemo y of what you said to the defendant Well 

Yee 



it ilaa the via,Y, You know, your Honor, eve*? night. 

Yes, butat T. want- to know and what Counsel wants to. 

know is this: ve.-you- at this moment any persona]. memory-

haling had .a conversation with the • defendant touching t 

Cur Honor / 

Q Now give us_ the best memory ,you have of what you .etaid 

Wh7, / told him to -stay outside for ex while until we go 

moil to get hint in: 

BY IC. MOIR 

• Q Did you see where the defendant wen estion wit 

wn.) 

.q He let the car stand there did he" A. Yes, sir* 

And went. ay9 A Yes, sir. 

CROSS B7ANINATIO1c BY MR. MAME 

Q What tiMe did y'ou work that night9 ev 

o clock. 

Q , How long did you work" 

ast f iv e in th e morning.•. 

.Q You think it was about half past 

he came out with the car9 A Yee. ' 

Until -about five or h 

ten or eleven when., 

Q And-..you said. to hi "We will get you. in in a 

ut qs rohn" 2'. "Yr Yes. 

Did you get him. in A. 

you n a few minuteei. 

ew.mi 

We said "We Will try. and, get 

0115Li • 



79 

Well,di d he 'bring; the car in in a ew =in tee 

31r, he ,did not. 

Did yOU stay inside the garage•tha night'? 

at the door the whole time. 

You were at the door during that time" A Yes, sir. 

DEPENDANT EST 

.. . ow • .. :Am . 

W. TRICE : - want to add another ground. to 

motion. 

VIE C6UT,T : Have you the ground written out there'? 

MR. TUC: No, sir; tlxLs is the indictment 

using this indictment as the bas is of the motion. 

TI:TE COURT.: Well  I think you ha d p erhap s better 

it until the easels closed.. 

CONC A. N N 0 1, recalled by the People in r tuttal 

having be en P rev toll sly duly sworn, ttiies fO1lowi3° 

DIRLeCT rrA31INkT:rON BY NB. iTANTITLY: 

Q Officer, I ulidersta.nd that rou have testified that you-

st o od on the corner of Broadway and 101 st Str e et when our 

attention Inas draWn to this.car9 A I Aid. 

Q • Upon what str eet was the oa.r when .you first saw it9 

On Broadway south 101st Street. 

How far south .of 101st street and Broadway ivzas it when 



first t9 On troadyfayj south 1,01st ttre,e 

OWfar Bolth of 101st street On Broadway.- wa i when 

you -riir t saw 7t9 A Oho it ,was more- than a block and a. 

half, between.99th• and I0Oth §tr e et , coming north. 

BY THE  PAM 

Where is ..this Riv ers.i de gar age9 A In 101'st Sreet, 

b eitweem AmitardaM All enu e and Broadway. 

.Q, Hew many blocks from the eaitage. was it when you. *first 

saw A About two bl ocks, lit,tle more,. if anythin 

s it st an cu. ng9 A No, sir, i t was rtinii 

BY N R KALDSITBE.R Gt: 

Q Is that south of the wage'? A. Yed, sir; 

pn .did t1e auto come. 13aok9 A It went nor t 

11* past 101frt Street where the 7.,•ar age is and then tnrn 

-towards Arsterdara aAvenue, and then it came back roih the 

bloc from -43-iiit&dart AiiX to Broadway a rsa.in or tit 

t1 erity-ive o y feet of it. 

THE P OPLE REST 

CAST, CLOSED. 

3 TP.Tarr:: If 'our 7.6nonialea.sei .11.11.is is an indictment; 

v aft r reading it, seems really to qhfl-ge two offenses 

n one count. In btli.gr• words, • it---ely3r-g-em..telOnitnits 'talc 

an aut °mobil the value of fie thousand dollars, an 

s ,7ount includes under this new law that he did. 



01S eirate and Use tile f3a3ne and cause the same to be used for 

1S r of IA use and purpose. 

T. ow, s at e your motion. 

14. TPX02: w,...I move to dist as, 1f your 

.Tironor p eai‘es upon ti  ground that fly .testirnàuy does not 

sho affirmatively any felonious intent. 

: I think you have done that:. once 

!.1j. TRTC13: On the second phaSe of the case he t.e5t.mpJ 

do es not afrirliiativ ely. sho Y7 that th e defendant operated 

used this car for hi own Profit, use or purpose. Now, there 

is no testimony affirmatively establishing that element ot 

the 4-fense but Contrary the testiniony of t,he de*fen 

ant shows that if the car was used it  Was not for his profit, 

not for his benefit, and thosefacts n gative an aSsumPtion of 

Court ncyt.., dec'are a reces -.two x) 

adr.oni e Jury as usual.) 

A1JJ1-04.Q.,;S Tr i Resumed. 

Mr. Trice now r..,loses to tile Jury on‘b hail' of the cto fell& 

.'Pectple. 



passe4 this act probe:1)1y an. one of the reaions at 

. it was getting danserous in the COun y of lfew Yotk,. that. 

ehaueffero 'without theeOnsent of their ownereWere,dri,in 

. TEN COURT. The Assistant District: Attorney 004#4 

interrupt you,ounsellor. 

Mr! Abra$: No,. Sir", but if I went outside of the: 

record I.would want him 

it was dangerous in New York. County owing to the Wa Chaueffers 

were acting. 



eoirIe. vs .Tohn Cush)  

EAR GE OF THE COUR-T.-

0' $.T R, 3. 

Tin; .COURT: en, men, you and eaCh yQUa 

taken an oath a true  re'rdact to find in: accordance wit , 

the evidence  Remember that You ,a,re, not, here to 

answer the question Shall the defendant be punished? 

1\T o absWer.the question whether or not ,the defendant _ 

.was riht.ck was wron in doin, . what  .he did, You are 

here to answer the question whether or not Ate :law. as, 

brins- t to your attention has been violated 

if vu entrerta.in a reasOnablet doubt the defendant 

o the 'benefit o',f. because the la* .pre-

sumes him innocent and requires the people tO.proire, 

by coXpe Airit, 1eal eV denc .'bond. any  

If the eqq.e have :proved the defendant' 7 3. 

Oder tbe la •110 ratter. 'what your .sympathies- ?Atty. e 

your dutys to render a verdict a„c0Ording 

e question sultanitted to s: a very'l irirn10 .. a 

will. read thti law, stri/i.)ed. Of thoseAlrov4SiOA4which. 

are neceSry to maKe the law -exact and • teOlinidal; arid to 

t beyond peradventure_ every. .daSe retainin. .he esoen 

tiais o he law So fd.r as they a.pply. this Oats*, and I . . 

tiS 11 en ttentatively while I read it. The 

Iaw 1as.recta001 been Changed. The o d law def 



larceny provided that whosoever, with the intent o 

depriv.in the owner of his property, or of the  use an 

benefit thereof, took such personal property, was malt 

of larceny. At one time I had a case involving the use 

of property bef.ore me. and -I. char d t ury: that the 143 

:of' proper y _might be the' subject. of larceny. . 'mad 

that charge to the  end +hat we  have the law reviewed •• _ • 1`. 

The Jury cpnyicted. and then I induced certain charitably 

inclined people to furnish the money t appeal the case 

and, submit it to the APpellate• Division. That tribunal • 

following' an old authority Of whi?Ti I was well :aware 

reversed t case arojiti--si refused permissidi.tO carry 

• it to the Court of Appeals so that. we have no decision 

of •oixr real Fupreme Court --our Court of, Appeals t 

.highest Court that -we have ---On that •subject.. t e 

unsettled condition of the law *as brougli to the  a 

tenti on . f.• the Legislature, through• this decision- 

I am informed, and they enacted the law under which this 

prosecution is had. ,o far as I know this is the first 

case ...as 4r is en under this new -law, which 14w pro—

vides as follows: 

Any chauffeur who without' the consent of, the Owner 
vla to,Kertts-e or operate an automobile ormotpr* 

td orerate or drive or .cause the Same to be. 
orera.ted or driven for his own 'profit, use or purpose, 
steals the Same and is .,uilty of- larceny" 

MRCEJ 

Li 



the', efeiidatt;, t a 

he. 'was a chtiuffeur employed. by Mr. Klee the complainin 

ca.used ,the Same to be used and operate ,Ifor= o 

use or puryo e  he stole it and is gt.i1ty oflarceny.. 

Therie. is no .proof• here tl-at he took it or profit. It 

not necessary under the law to prove that If he 

• took it for his own use or rot, his own, purpose, whatee 

is use or pUrpope was, if was not the purpose sof 

his master, and if he took ,it without the consent o 

the -master and operated and drove it he et ole it under 

the law. And ihether he ftid soandlareeny,. 

is the ciliation submitted to you Or ,our determination 

his duty. was. bound to take It to. the garage. but inSte 

tebk his •friends and drove ,thein about the street then 

under the la t being his own purpose and that -:bein 

done without the consent of the owner.„ he stole that 

. - 
• oar arid is inity of larceny. And ,tha,t is .ther ire 

Tie tion for you to determine. 
, • 
e kind and degree of larceny rjdependant, 

far as 1.1iis case is concerned, upon the -Vallze. of the 

property stolen,. n iew of the conatiOn of • the 1:;roof 

here I bait:tit; the ends of justice Will be best .stb-



servld if ydu find-the.derend-atit guilty,. byfinding 

guilty of petty laraeAY. Whether he is so.guilty 

You. may retire to answer the ciaps.,p:i• n. 

R TRICE: (Or 110nor pl.szi;S:e , :owns into the 

case rather 1ate'• understand about:the ttme.-tha 

pitin•in 4tneas testified as. to some injury for- Ishic 

he paid aldiut 4 8. •don't knovz-whether..tht stids. 

in the record or n • My im,piess 'ion is that it was 

stricken ou 

Tav .COVR,T What .is your request? 

MR, BI: ly request is to instruct this jury 

thathe cannotconsider that testinkony or any -purpose 

In this case. 

T.TIE COURT: entl.ementunder my charge I have with-

worth more than 2 1Nhether tbe machine was •injUred-

.or._na s not cjf importanoe to your inquiry. Did the 

defendant take and opefate for his ow-n use and for his 

own purpose this ma.chine? 

oemr.. .iTh1er the laV -Whether-he le- so. gO4V 

,:question you are to determine., and, If' suity, 1:104.111112 

guilty of p by larc,eny. I do not deem tho -prOof .as to 



the YaLie f the thinstolen suff,cent3y clear to ist .• 

fy me in sOmitiing:sgrand'iarceY to you. Whether or 

. not the.-prOPerty:Wat injured is not a question for you 

consider at Therefore, you:may disregard the 

proof .touChini. that. 

TRICE: I ask your Honor to ..tell th jury 

to disregard testimony, 

HE CoURT: I have said that to 

• MR TRIC1.4. I except,tZ, tha .portion of,yoUrATpnor 0 

charge that aSseMes.that. the defendant inyited:c4rtaW 

..Person0 into.,the Car and -rode around:the—bldok.' 

:TH1 Did, Charge that!? 

• TBICE: Yes.. I infer from the language that..: 

your Honor used that you assumed thdt that, WAS proven.. 

VR COURT: Oh, no,.Whether it is provtd.or n 

is f r,you gentlemen to determine for yourSeliie0. 

do not thin. Isaid that. 

TRICF: That they must determine from the 

proof .P4' the case as to whether or not he inyited any 

persons into. that car that it is a question of fad 

TEF COURT: Certainly,.and I have 56 .oharged this 

ury. I have said nothing by way of fact, .All fac 

nAtmen, are for you todstermine. Do not consider 



anything I.maTsàY r liaying-..•44T.:bea 

-141g .,709n any qUestion 01 fact. 

ask your Honor to. 

that if the defendant took this car, rode around the 

that he could* not be fund guilty of ,laroety:'.an 

not guilty of larceny. 
r' 

..TTIM.QOUPT: If he .took:thii,4a.i.4-fOr':his own 1,1se: 

and purpose it was under the law .-not innocent an 

s,t, the proof must affirmatively :show that the defendant 

appropriated this property to his own enefit hiS 

-own use and for his • own benefiti and that .080 14..:dotis 

-show that they  Cannot find the defendant guilty. 

TH1 COW T: . .think I have already ,covered that 

fully.. 

MICR: 1 ak your Honor. to instruct the jUry 

.that the mere riding around the blockof 4.teeltt or 

with friends, does not in 1a* onstitute a taking or 41.-

wain.; of the property for hims0:t*-Itthi benefit ,or 

tor his-private -use under the meaning of tbe statute 

defir.inj larceny. 



Pal COURT: :think I have already covered that, 

_quite -fully In my charge. 

MR.'mat mother words, if iti Mere 

ride there i 5 n larceny- and Can j-4(.0 n aar90 

THE COURT: I 
• . . . ••• 

thin  ..0I have covered tat  *int *0 

fully and very,  completely.. You may retire, go#1,041004 
'pm TRi CI.; -except .'to ,Your IlOnbei: refu8a]. to 

affin1atively .charge the element that if it was a joy 

ride that there can 'be no larceny. 

The Jury. now retires and upon its return renders 

verdict of p:uilty  of petty larceny. 

.KALDENBER6: May I reserve any mot ions that 

we may have to make until next Friday, 

THE pOITIV: You may.The defendant will 'be r 

manded until Friday, and I wish Er.r would in-

vestiate and report td me in, resbect of this cue* 

.I" will then hear whatever you may have to say n behalf 

the. defendant. Remanded to the 19th. 



PEOPLE OP-TIT4 STATE OF 1N1EY7: YORK: 

-a. -ainst 

J01-11T CItSH: 

The defendant is arraigned for senten0e. 

ROL ARAEN W. 1()STE)3:; Judge. 

r our ..Honor pleases. in th. 

sire to make a motion .for a new trial 

urt to rsrant the defendant a. new trial upon 

ground that the i.rerdict is contrary 

ar;a.iiist the Isteiht-pf the eriirience 

e 12.:roUrids mentioned in Section 465 02 

Code. of Criminal .Procedure, and upon., 



certain errOre of el court in the 'charge  e ju 

and its refueal to charge the inr,71 toeirlire the r 

quested'instructiOnW to th-co ju 

reference to the admission of the testimony, becauSe t 

Court -erred in admittin e prO0f.latfOre the jury of 

the fact and the circumstances that the complainant in 

this case paid 68. inorder.tôt automobil 

repaired. 

MR. 'MICE: 

it la its charge. 

HE COURT: u asked me to. do it an 

I  did it, therefore cuuld not have prejudiced you. 

this testimony was introduced before the jury the. 

counbel for the defendant s u t • eliOit from t 

complainant t e fact t'llat his automobile was insure 

and that he actually lost nothing; that testimony 

cirgtua 

pkitt.t complainant. which 

fact and circUm.s.tanoe. was -before the jury, that it 

Wae a right Lif the dofentLant to have the fullest oiresiis-

.13 anote adduced .t1t Cost the comp. lain= 



• 91.11111•11••••11•10.1 

irt:a 

anything that it mould, go for what is was worth.an 

if possible, neutrali0 the, damaging effect, any, that 

this ill,al.tsstimpnytust have had.a.Von..the mind Of 

the jury. 

41W:C91(1.11T.: Any'other:..point wish

0Imyattention? 

MR. TRICE: IeS.51.1", 104'6 to eni,1**7ate. lig.ctin 

and,with 411 due respect; present .them to the Court. 

THE COURT: I do .not think it•isnecessarr. argue, 

tha -point...because I am.p.ertectly clearthat having granted: 

your reweat thet--matter--!.., • • ;•., - 

Alid upon the furth.er 

ground .that the oftrt ref7used to permit the defendant tO 

prove that  the autontobile was insured and that the 

-complainant had not been damaged 

ow then a your Honor please 

court to.grant a new trial upon the ground 

MOVe 

f -t 0 inters* 

pera et improper opening of the Assistant Distri,ot 

Attorney in this case to the jury, stating -that the 

defendant, in e'.fect, h 0thers,w0A disunkc disorder 

.statin r .t the defendant was guilt3i. 

orim   t4i tF f ur ykrhich..h was .ellarged' 

irent. 

TFOI COTP?: 

another separate 

e indict-

ink_I'•cured that in my Charge 

Wit 



at 'copaide • 

with the frequent re etence thring 

of the defen 

.testimony'that went into that jury b 

Atich the defendant should have a- new trial, 

and fot the admission of which under all -tile authoritisd • . 

the, Appellate Division has very rarel 

-reverse a case where illega 

;and illegal statements made. 

t aside the ver-

of the error., 

to the law andthe evidence and because the law under 

which :this defendantmas prosecuted is. null an 

void and unconstitutional, it is class, legislation:—

discriminates aaino 

TH) COURT: Well, it discriminates 'adainet thieves, 

tiOn 16. null and tad, fur the zatt ere I have. urod, 



and.  as ,apparen t.l.piOn the face. of *he-;r cOr 

nreepectfully ask your Honor to arrest ithis judgment. 

Motion denied. 

MR.. TRIC: .Vie. repectfully except to e denial 

of the niotiOn foe new tfi 1, t0 the denial of the motii 

in arrest -of -judgment._ 

.(The Court sentences the .def:enatint to. tlie-Peititeri". 

tiary for one year.) 

Stewart 144de11,0 
'Offi;cial'•'Stenom‘apher 
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