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"CHRISTOPHER ROGERS, of 86 Lexington Ave:

New York, August 4th, 1930,

(A jury was empaneled and sworn)

v-‘
&

(The Court admonished the jury in accordance
with Section 415 of the Code of Crimimal .
Procedure, and adjourned the further trial
of the case to fhursﬁay morning, August Sthe

1930, at 10:15 o'clock,)

TRIAL RESUMED.
New York, August 5th, 1930,

Brooklyn, a witness called on behalf of tho(?eoplo,};_;g

duly eworn, testified as follows: Lk
DIRECT EXAMINATION BY MR, BONAN:

Q What is your business? A Grbceryvclork.

MR, HENDRICK: Now, if your Honor please, I have

preliminary motione to make, to address to the Oonif§§gl4 i

L

THE COURT: I will hear you, Mr. aemruk.gw_
¥R, HENDRICK: I move to dismiss the first oe
_thg indietment, which sllégos that the weapon was iﬁ“
weapon, and also alleges that the weapon was unkip.‘,
the Grand Jury, the grounds of the motion being tI

: pugnnnoj of tho two chlrgni in the count, becaus

S P
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dence ocan be introduced to sustain the deadly qnsltti e

of the weapon,

1 also move to dismise the eecdnd count, on the
ground that it ie distinguished from the third count, and
is based on the allegation that +he weapon wag likely to
Produce grievous harm, the allegation in the other count
being entirely apart, that the king of weabon was unknown
to the Grand Jury, and it being evidert  that no evidoﬁce

could be introduced to sustain the aliegation.

1 also move to dismiss the third count, on the ground

that it is entirely bgsed upon the allegation that there
was a Weapon held in the hand of the defendant, and yet
there 1s{the repugnant allegatioﬁ that the kind of weapon
was unknown, |

'THE COURT: That ie in the third count?

MR, HEﬁDRch: Yes, sir, Every one of them ﬁaya
that the weapon is unkown, and the lgarned Dietrict
Attorney, in his opening, saye that it is pmrely a matter
of 1nferende‘that there was a weapon, aﬁdbthat shows the
substance of my motion, Fach of those counte of the
indictrent is repugnant in itself,

THE COURT: Well, it is rather an ingenious point,
Mr, Fendrick, and qﬁite worthy of you. But; noncenstat, -

the weapod_might have been some device that was unknown

to the Grand Jury, that they had never heard of or seen,

g
5

and yet might be a dangerous weapon, Motion denieh.
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MR, ﬁllDanx: Exception, ©VFow, I move that tha'
. District Attormey be directed to elect on ;hioh.of the
chree counte the defendant shall be tried, the ground 3 5';
of the motion being that thetthree counte are either
cubulative or repugnant, the entire difference being the | | W“p{f
quality o character of the weapon, |
THE COURT: I will not require the District Attorney
to make an election @t this time, lotion denied, : .-
MR, HENDRICK: Eiception.
THE4COURT: You may proceed,
BY MG, BOHAN:
Q' What is your business now, Rogers? A I am now working
in a wlholesale grocery house,
Q For whom? A Francie 8. Legget & Co,
Q And on the 5th of August, 1919, by whom were you em-
ployed? A By James Butler, | 3
Q In what capacity? ) Ae manager of the grocery store

at 413 Second Avenue,

Q Between what streets is that? A Beotween 33rd and 34th

Streets,
Q That ie in the county of New Jork? A Yes, gir, I
Q And how long had you been there prior to the 5th of i !

August, 19197 A About fwo weeks,
Q Did you have any sesistants? A No, sir, I did not.

Q Omn the 5th of August, 1919, did you see the defendant
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in that store? I saw him down —-

Q Just yes or no? A Yes, sir,

Q What time did you firet see him, that day? A On of f‘g“~
about ten o'clock in the moraning, |

Q Was he alone or with anybody else? - A Yes, eir, he
was alone,

Q Did you ever see him or know him befome that tiﬁo?
A Never knew him until I saw him on that morning,

Q pid you eee him again during the day of August 5th?
A Yes, sir,

Q Vhat time? A At 3:50 in the afternoon.

Q VWhere did you see him? A In the store,

Q Were you alone or were there any customere in the atora?
A There was a customer in just previous to that, He had left
before this man and his accomplice came in,

Q (Question repeated) A WNo, sir, I was all ulano.

Q Did he come in alone? A No,sir,

Q Was there anything said to you by this defendant when

he came in? A 1In the afternoon?

Q Yes, A He came in and acted as spék;aman, and told me,
"We want you to close those doors up," and I eaid, "What autho-
rity have you to come in here, and tell me to close those doors?
¥hy ehould I close them? Anybody can come in here, and tell
me to close the doora. g only take my orders from the super-

1ntandont or from headquqrters,"



And he started in talking to me, meanwhile getting up
d08e to the other man that was with him,

Q pardon me, Where were you standing? A Behind the © $.

e counter, ' , : % 3 ;m~*3;_
| Q And where were they? A They were standing in front
of the'counter; | |

Q proceed, What was further s&id by you and By the de-
fendant? A And he said td me, 'Ar; you going to close the

doors?" And I said, "No, What authority have you got to tell

-

me to close the dbora?'

 And, rig bt on the instance, then, he grabbed right directly.
acroes the counter, grabbed hold of my veet (illustrating),
and him and the othe? man pulled me across the counter, and
pulled all the goods which I had on the counter over with me;
and, when they got me out there they hit me, with what I aon't
know, but I can say that I don't want to be hit any harder with
a men's fist, if it wae hie hand that struck me.

Q On what part of your person were you etrpok? A On

the head,

Q How many blows? DO you recall? A That I canst tell

- you,
Q How many persons etruck you? A Both of them struck . |
me T think, but I'm not sure of that,
BY THE COURT:

Q Did both of them strike you? , ‘Well, I'm not sure that
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- the other one did, your !bnor.
BY MR, BOHAN:

Q How long did they keep on beating you? 2 I don't know, ,Lén:,“*
1 was struck cne blow, and I know nothing after that, Z'ﬁ‘fJ;f
BY THE COURT:
Q Vas tgat the first blow? , Yes, eir, ’ |
Q So you only remember boing_atruck one blow? A !ba,oir.
Q And you lost consciousnees? A Yes, your Homor,
BY MR, BOHAN:
Q Well, who struck that blow? A The defendant there
(indicating the defendant),
Q On what part of your body were you strﬁck? A‘ I wae
hit on my head,
Q Were you efunned then? A Yeé, sir.
Q When you became revived, did you eee these men in the
store? A VWNo, sir, I didn't,
5 Q They ran out? A Yes, sir,
| Q - They had disappeared? A Yes, sir, they had disappeared,.

Q Now, when you came to, what was the condition of your

fnce?~ A The condition of my face was that my face was cut
on my left side, |

Q How large was tge'out? A Well, I should judge about
two inches, or thereabout. |

Q Waa”it deep? , No, not very deep. It wae a slight

abrasion,



‘down (illustrating); and, all down the right side of my pants,
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Q What other abrasion did you have, if any? A Lumps

on both sides of my head,

Q VWell, how large were the lumps? A Well, I can't just E£3§Q““
tell you that, but they were large enough 20 that I couldn't ﬁ ‘l?w’}*

pué my straw hat on, the hat I wae wearing, : ! *:)5?

L

Q Dia iou ha#e any lacerations or abrasions on your body?
A No, sir, but three teeth were loosened in the fx>n€, whdchI
had to get taken out afterwards,

Q Have you told now the condition of your face and body?
A Yes, sii. |

Q What was the condition of your clothee? A Thie is my
vest (1ndicat1ng). The shirt I gave to the officer, and the
undgrshirt, I think; and the hat that the man left in the‘store
who was with the defend&ﬁt. |

Q Vhat was the conditioh of your shirt? A My shirt was
torn pr&ctiéally in fwo, and thé sleeves torn, and bloodlall

over on the left side, My pants were .torn from the hip here

my pante wae full of oil from the floor.
Q bo you remember when you were on the «- question withdrawn
Was anyﬁther part of your body bruised? A ioll, not to my
knoiledge.
Q Have you told ub ail the injuries that you had, now?

A Yes, sir, all the injuries that T éustained.-

Q ,How long were this defendant and his companion in the
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store before they struck you, how long had you been talking

to them? ) I presume about five or seven minutes,

Q And “he was directly in front of you, across the counter? &5:§£gf
A Yes, right directly in front of me, . | g izﬁg?;é;;
Q Dpid the other man join in the cdnversation that you nltjiéé
had with him? A Well, he was talking to him, | ';}

Q But this de(endant wae talking directly to you? Ar'Yeo,
sir., He acted as.apokceman. |
Q During that five or seven minutes? A Yes, sir,
BY THS COURT:
Q What is that which you have in your hand? A My vest,
your Honor, '
Q 1Is thie in the same condition as it was when you oano.#o?
A Yes, sir,
Q On August 5th? A Yes, sir,
MR. BOHAN: I offer it in evidence,
THE COURT: Admitted.

(It is marked People's Exhibit 1,)

MR, BOHAN: You may examine,
CROSS EXAMINATION BY MR, HENDRICK: '
Q Mr, Rogere, you have no interest, or prejudice, or desire

or vengeance, or any other notive, which would prevent you

from telling the truth, the whole truth, and nothing but the

truth againstthe defendgnt? A Positively not, sir,

'Q Your only dgsirevip to inform the jury, so that thoj



can lnkg up their mind what happened? A Yes,

? Q 1Is that right? A Yes,

Q And you don't let any motive come in between you and

the jury, except that? A No, sir, -ﬂzk;?
& ) ; 'y ";’ X id~y’ 2
Q WNow, I understand you to say that you are absolutely ey 4

poeitive that thie man is the man that struck yod? A Without ] -
a doubt. : | |

-« _?hore can be absolutely no doubt of any kind, or any
ehadow of a doubt? , ‘No, sir, |

Q You are as sure of that as you are of anything in the
world? A Yes, poqitively.

Q You are aleo sure that he is the man Who came up, and
acted ae the spokesman? A Pdsitively.

Q VNow, did you testify in thie case in the Magistrates'
csurt, at the examination before Judge Tobias, in the Seventh
District =- in the Fourth District Magistrates' Court, on the
11th of August, 19197 A Did I testify? |

Q Yes, A Yee, I did,

Q You were the oomplaining witnese? A Yes, eir,’

Q And made an affidavit, and testified under oath? , }ee lir'

Q Were you asked thie question: "Q Whose grocery cbnccrn
is it?"  And did you answer: "A James Butler, Incorporatbd,
retail store?" A Yes, sir, ‘ ‘

Q 'And were you asked thie guestion: - "Q .wa long have

you been employed there?" And did you answer: "A About one



week?® A probably. I wouldn't say for sure,

| Q You wouldn't say y'cou didn+t.give that answer? A I
am not p§.1t1ve. It may have been one week, or twb, that ‘I
was employed in that store, , .

Q At thie time you can:t remember that? A No, eir, I - A'“ﬁ;
can't remember, | | V

Q And when you gave the answer that it was two weeks, yoﬁ . ;
meant that it wae somewhere around two weeks? A Yes; Dbetween ’
one and two weeks,

Q Now, did you, at that time, in reply to the question:
*Q VWhat did he say then --" queetibn withdrawn, Were you
asked this question: "Q Then when did he come back again?®
”nd did you give thie answer: "A He came back at tdﬁ minutes -
to four in the afternoon, with #nothsr man, = man somewhat
shorter than he is?" A Yes, sir,

Q And the shorter man wasn't thie defendant? A He was
in company with him,

Q The other man was the short man? A Yes, eir,

Q Were you asked this question: "Q What did he szy then?"

And d4id you-give this answer: "A He wasthe first one into
the store --=" that meant the defendant? A Yes, sir,

Q "I happened to be in the front of the store at the jime.
He walked right directly intc the store, and the little man
followed him, The little man acted as epokeesman, He turned

around, and said to me, 'Are you going to shut that doof now?'

I says, 'No, I'm not'gping to shut that door, Who am I'tslking
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to?? And he said, 'lovci mind, Are you going to close that
door? 1If you don't, it won't be well for you,' and I said,
'Ponitivoly not, 'hgt right have you to come in hefe, and tell
me to close this door? Anybody can come in off the street, ‘
and tell me to do that,' He says, 'Then you refuse?' And I d ﬁf?;*;
says, 'Yes.' Whereupon this man, the defendant, was the first 5
one to reach right over the counter. I had by thie time gotten

back of the Tea-caddy, I felt as though something was goiﬁg to L
occur, He reached over the counter, and he grabbed hold of no,.
A® he was grabbing hold of me, the little fellow says, 'Don't“
hit him with his glasses on,' and he didn't pay any attention

to that at all., He grabbed hold of me, and the little fellow
grabbed me, too, and the two of them pulled me over the counter,
pushed me right completely over the counter, knocked all the
coffee I had on the place down, and the jellies on the floor.
When I got over the counter, they hit me on tﬁe head " Did

you so testify? A Yes, sir, T think I did, But I'm sad

sure whether 1 said that the other man acted as spokeman, If

I did, it was an erroy. Thie is the man who acted as spokesman
on the two occasions -- of course, in the morning, he wgs alone e~
but in the afternoon he was the firet one in the store, and the
firstone to address me,

Q PNow, Mr, Rogers, you were under oath in fhe Magistrates!'
court; were you not? A Yes,eir,

Q And that was the 1llth of August, esix days af:er the
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ocourrence? A Yes, sir,
' Q And thie ie the 5th of August, one year after the
ocourrence? A Yes, sir, ‘
Q Are you now able to remember, one year afterwardu'that
‘what you testified as to the little man acting as prokemman, ' ?
in the Hagiltratol' Court, wasfalse? A I am saying that I Ty
may have made an error when I said that the little man acted |
a8 cpokelﬁlpn; This is the man that acted as ipokean&n on
both occasions when he came there (indicating the defendant),
Q Now, may you not have made an error now, in saying
‘ tﬁat he acted as spokesman? , No, sir, positively not,
Q Do you know & man named Griffith? A Mr, John Griffith?
Q Yee, A He was my district superintendent,
Q He was your immediate superior?  Yes, sif,
Q Now, li. Rogers, is your identification o: this de~
fendant -- you know what I mean by identification? A Yes, eir,
- Q@ Based upon unythiqg besides your own ability now to
remember hie features as the fo%turoe of the man that you saw,

you say, before you were hit upon the head?

MR, BOHAN: I object to that, as calling'for a mental
operation,

MR, HENDRICK: May I give the point of the quoationA
to your Honor, please?

THE COURT: well, I will allow the question,

Do you mean anything beeidee the features? Clothing,

and sc on? Of course, you usually identify a man by his
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features, but you may sometimes 1doﬂtify him by his clothing,
or something in his possession at. the time, such ;i

tatoo marke?

MR, HENDRICK: Anything whatever, besides the look
of tﬁe man'e face, anything in the world, whether anybody
told him, or_whothe; he had any exporionoo'attervtrdn,
or whether it is a recollection now of a recognition %ﬁen
and there made?

A I recognized the man from the fact that, seeing him in the
morning, I took particular notice of-him, with thp cast in his
eye, which stood out foremost before everythipg; and the very
iinute I saw him in the afternoon, ooming in, I knew him, even
though he‘had & straw hat on in the morning, and a oup:on in
the afternoon; and, the very-minut; I saw him, I recognized
him as ﬁeing the man, the same as the Magistrate did, bofor§
whom he appeared ==

| Q lait‘a minute,

THE COURT: No, just #op there,where 'you say that
you recoénized him as being the man, Strike out the latter
part of the answer, . |

RY IR.'EENDRICi:
Q PNow, can you answer the question y;s or no?

MR. BOHAN: I submit he has answered thoAquoation.

It calle for a conclusion, | ’

THE COURT: BHNeo, I think not, You may answer whether

R
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p T W




T T TS A Y, 1570 P b e e T T T o 0l R e T b 2 0

IHEER

there wae anything else besides his face by which you
identified him?
A No, sir,
BY WR, BENDRICK: |
Q That ies, you mean that you didn't need anything but your
own resollection to identify him? A Yes, sir,
Q And you didn+'t need to have anybody élco tell you?

A VNo, eir,

Q Now, did you talk to James Butler about this asssult?
A I never spoke to Jaloeinutler, in my life. Furthermore, I
wouldn't know the man, if he were preaentéd in front of l...

Q How ie your eyesight, Mr, Rogers? A Fairly good,

Q Did anybody describe a mud to you known as Malachy
0'Beirne, between the time of the asesult and the time of the -
arrett? A No, sir,

Q On what day iae the defendant arrested? A On the 7th
day ofﬁAuguat, two daye after the assault, |

Q Mr, Rogers, did you make an affidavit of the suit in

equity of JamesButler, Inoorporgted, plaintiff against liilia-
McSherry and otherg individually? A Did I do what?

. Q pid you make an affidavit in that suit, on the 6th

day of Auguet, 19197 A Towhat extent? I don‘t underetand what
you mean by an affidavit. Regarding what and whom?

Q Did you make an affidavit in an.action in the Supreme

Court? A In the Supreme Court?



Q Yes. A I don't recollect.

Q Now, let me refresh your recollection. A In the first

' . | f 'ra’?_‘;__
place, I don't ugderstand what you are referring to. ;j#ffv’;-f-;'r’;_
| S ek
Q Well, I will try to help you. Do you remember that SR
| ’ the ~ e SuAses
Butler, Incorporated, tried to get an injunction against/re- rER

tail grocers protective aseociationt A WNo, sir, I don't,
| MR, BOHAN: I object to this, as immaterial, irrelevant
and incompetent, '
BY THE COURT:
Q But you signed some paper; did you not? ‘A I don't
understand, your Honor,
”Q You swore to some state of facts, and you signed some
paper? A Regarding the assault, or regarding the‘bulinocs?
Q That I don't know, A I don't understand it either,
your Honor.
MR, BOHAN: Then eay you don't understand it, and
that's the end of it,

THE COURT: Well, if you have it there, show it to-

him, to aavo.tine.
MR, HENDRICK: I will sir, Here is the paper,
BY THE COURT:
Q Is that your signature? (Indicating)
MR, BOHAN: That is a copy, ®ir.
~ BY THE COURT:

Q It is said to be a Gopy. Did you sign a paper-1like



that, He says 1t‘wui some paper used in a suit, You may
read it and see whether you signed such a paper, A Yee,air.
BY MR. BOHAN:
Q That is a correct copy of a paper that you signed?
A That I cantt say. But, in regard to the -- |
Q Fow just answer the question. A That I'm not positive
of, It may be and may not be,
BY MR, HENDRICK:
Q WNow, I iill ask you, Mr. Rogers, whether you signed the
affidavit which reads as follows -- |
MR, BOHAN: Now wait, I object to this question
as immaterial, irrelevant and incompetent. |
THE COURT: Sustained, But it is not on that'ground,
but on the ground that I do not thidkvit is a proper w;y
to get the affidavit before the jury,. You have shown him
the paper, and he says he does not know whether it 1; a
copy of a paper that he signed or not.
BY THE COURT:
Q You signed a paper, which was, in substance, like thi‘?
A I think so your Honor, but I'm not positive,
THE OOURT? Objection sustained.
MR, HENDRICK: Exception, I offer this affidavit
in evidenoce,
| MR, BOHAN: I objeﬁt to it, as incompeteat,

THE COURT: Sustained,




MR, HENDRICK: ZException,

THE COURT: It ies not an original paper, as I under-

otaﬁd, and does not purport to be, : 1!}2??@1"
MR, HENDRICK: For the purposes of this situatiom, jﬁ%&g%??,
I take it it is an original, because the Witness admite “égggf?;
that he made that affidavit, _ Si xﬁrki%&
THE GOURT: No, he does not, | £ Vi?

MR. HENDRICY: Well, in substance,
THE COURT: WNo, he is not sure of that either,
BY THE COURT: |
Q You signed some péper about that time; did you? A I
think so, but I'm not altogether positive, your Honor,
MR, HENDRICK: Wow, if your Honor please, I don't wish
to transgress any ruling of the Court in my endeavor to
get this paper in. I will state privately to'your Honor
the questions that I desire to ask, if your Honor wishes.
THE COURT: You may do so.
(Mr, Hendrick confers with the Court),

BY MR. HENDRICK:

Q‘ Now, it wase true,w?s yoh.wrote in the paper that‘I
ehowed you, that you made your'affidavit on information and
belief, and said that the groﬁnde of your belief were something
that John Gri:fith told you? A How do you mean? .

MR, BOHAN: I object to the question, as immaterial,

irrelevant and incompetent,



THE COURT: Sustained,

MR, HENDRICK: Exception,

Q Well now, after your reading this paper, and admitting
thét youswore to something like that, I ask you whether it
was not true that, before the 6th day of August, John Griffith
did tell you something about the defondant,‘lalachy O'Beirne?
A VYo, sir, he didn't tell Qo anythipg about Malachy O'Beirne
- befors the 6th, because I didn't see Mr. Griffith before the 6t§.
Q Well, on the 6th day of August, did Mr, Griffith tell
you anything about Malachy O'Beirnc?‘ A Did he tell me anything
about Malachy O'Beirne? K |
Q Yes, A How could he tell m; ahything, when MT, Griffiti 
didn't know the man hin?olf who committed the assault.
Q Where did you get the information upon which you made
the affidavit that you read?
MR. BOHAN: I object to it, as immatérial, irrelevant
and incompetent,

THE COURT: I dannot allow the question in that form,

because it gasumes t00 much, If you will leave out the
words, "you read."
| MR, HENDRICK: Yes, sir, I will,
Q The affidavit tpat you made on the 6th of August?
BY THE COURT:

Q Did you make an affidavit on the 6th of August? A On

the 6th of August, I went out looking for the man that committed
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the assault,

Q Did you find him? A BNot on the 6th, but on the 7th

I found him, . : § B
y R b BRE
Q PNow, you are asked whether or not in some proceeding, f ey
: } : ‘}‘th .
not in this case that we are trying now, whether you made an oA+

affidavit? A To what effect, your Honor?

Q To any effeot?- A 1 may have made an affidavit des~
cribing the man, |

Q You did make an affidavit; did you? A Yes.

Q all right, You made an affidavit? A Yes, sir, des-
cribing the man who committed the assault,

Q and on what date did you do that? , On the 6th, ina.
on the 5th both, |

Q On both dates? A Yes, sir, I made it to the officer
on the 5th, and to the assistant superintend~nt on fifth and
on the sixth also, and I think in the afterncon of the aixthp,:& o
I made the affidavit to the superintendent himself, describing

the man who came into the store, and assaulted me, the descrip-

tion of one of the men. The other man I could ohly give the
description that he was éhorter; but I couldn't recognize him,
BY MR HENDRICK: |

Q Yes, Now, as the result of that deacgiption, did the
superintendent tell you who the man was? A No, sir, he did
not.

Q Did he tell you who the description would fit? A That
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I can*t tell you, I can't fooolloot that.

Q Did he tell you whether the person the deaoription-

would fit waes a member of the Grocers' Clerks Protective f*fﬁfgﬁ‘.
Association? A He didn't tell me no such a thing, ' g AR
Q Fow, I will show you this paper, and ask you if that Rt

refreshea your recollection —- and I ask you to read it care-
fully -«- and I ask you whether that refreshes your recollection
as to whether Mr, Griffith told you that doecription fitted
the defendant, or fitted a person, whether the defendant or
anybody else, who was a member of the Grocery Clerks Protective
‘aaooiaticn? A Probablj, I'm not positive of that, I'm
not positive whether Mr, Giiffith said that the description
given by me was identical with that of the defendant,
MR, BOHAN: That is not answering the question,

BY MR, BOHAN:

Q Won't you read that paper, and say, after reading it,
whether.you are able to eay'whetper Mr, Griffith cuggentéd that

to you or not? A He may have said the description w=

Q Are you answering my question now, afterreading that
paper? A Yes,sir, |
BY THE 00ng

Q He may haie said what? A I described the man that
assaulted me to hinm,

Q Yes. A To the assistant superintendent,

v

Q And they were then looking for him, to arrest him?



A Yes,
Q

Q

Q

Q
Mr, Griffith eay anything? A I think Mr, Griffith said

8ir,

And you gave a description of the man? , Yes, sir,
And who is Mr, Griffith? A He is the superintendent,
Of what? A Of Butler's grocery stores,

And, when you described the man to Mr, Griffith, diad

I won't say it positively =- but I think he said that the des-

cription was that of Malachy O'Beirne; and he told me then e

he assigned me to Mr. McGowan, and Mr, MoGOWAD s

Q

I® he a police officer? A I don't know in what capaw-

city he is employed. And we went out in an automobile for

two days, looking for Mr, O'Beirn,

And we went to his residence, and he wasn't at home,

And, on the 7th of August, we walked up Third Avonuo; and we

8tood on the southeast corner of 43nd Street and Third Avenue,

and I walked half way across the street, and I eaw Malachy

O'Beirne, the defendant, standing right at the elevated pillar.
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And T ocame right back as fast as I could, and I said

o

to Ii. McGowan, "That's the man that assaulted no,"thd‘ho
said, "Go and look at him, and make sure." And I said, *I'm : ;ﬁj“V
as politivo of it as I am that I am standing on this sidewalk.," 'fffff

And then we trailed him up 43nd Stroet,.east, to Second
Avenue, and he went up north on the west side of Sooand Avonui
to 45th Street, and west on 45th Strqet to Third Avenue, and
crossed over on the west side of Third Avenue; and we stood
in a drﬁg store, so that he would go by and not see us,

And we watched him going to the cormer of 45th Street, and
Mr, McGowan said, "Now he is going down to Third Avenue," and
we went into a drug store until he passed by, ‘

And we walked out, and saw him going into a beer saloon,

Nr, McGowan called up the 5lst Precinct station, I ﬁeliov',-
and got two detectives ~- one of them was detective Cozzens,and
‘the other one I don't know hie name --and thay went in, and
arrested Malachy O'Beirne, sitting at a table in the beer |

saloon,

BY MR, HENDRICK:

Q Did Malachy O'Beirne run, when he saw you? A Why, he
didn8t see me until I went in on top of him in the beer saloonm.
He was sitting at a tsblc.‘

' Q And he didmit run? A He didn't have a chance to. He
couldn't run when he ﬁuu eitting down at the table,

Q Did he get up from the table when he saw you? A Wo, sir;

3
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: |
he sat there while Detective Coszzens spoke to hin; and thea
he ltood‘up.‘ nbteotivo Coszens told him that he wu; under
arrest, |

Q Now, NMr, Rogers, as I undorstéod you, you said thit;,-

. when you went to McGowha, gnd told him you saw a man, that ' A'Ai;
you said, "That's yalachy O'Beirne? A No, sir, I didan't, I
didn't say Malachy O'Beirne. I said, "That's tho man that
assaulted me," I didn't know his name then at all,

Q Do you mean to testify that you didart testify just now,
that what you said was, "That's Malachy O'Beirne? A No, sir, I
didn't. I didn't know the man's name. How could I say it?
MR, HEBDR;CK: May we Have that ﬁootilbly of the
wiinnee read?
THE COURT: Yes.
(It is read by the stenographer).
¥R, HENDRICK: Well, I will leave it to the jury to
say whether it was not left out in the hurry of questioa “

and answer,

¥R, BOHAN: No, I obje;t to that statement. That is
not the fact. What the stenographer read, to my recolleeo~
tion, is the exact testimony of the witness,
BY MR, HENDRICK: |
q Mr, Rogers, for whom were you looking? The peruon‘who
assaul ted you, on,for Malachy O'Beirne? A I was looking for

the man that assaulted me,
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Q FNow, were you looking for Malachy O'Beirne? A I didn't

know what his n@lo was,

MR, BOHAN: I objeot to that question if your Honor *";ﬁ;tg_
Please, | »”}:;;
THE COURT: Well, it turmed out that he was. L

MR, HENDRICK: I object if your Honor pl ioo. The
Jury hasn't come in jet. ‘
THE GbURT: But he says that the man now on trial,
Malachy O'Beirne, is the man he was looking for, as the
man that assaulted him, - |
BY ¥R, HENDRICK: | |
Q What did McGowan say? A What do you mean? I don't
understand you, ' |
Q At the time when you said, "That's the man," at 43nd’
Street and ThirdvA;;nue?' A What did he say?
Q Yes. 'A He said, "Go, and make sure that is the.n&n,'
and I said, "Well, I'm 80 sure of it as I am that I'm standing

on the street here."

And he said, "Well, we will wait here for awhile," and
we stood right up againsf the elevat=d piiiar, and waited,

And the defendant walked east, as I have told clro;dy, on
43nd Street, and we let him get about 50 or 100 feet in front of
us; and he was on the south side of thestre=t, and we were on
the north side of the street, and we kept in close, so that he

wouldn't see us,



—pa—— TSI

ke ;5,‘:.;,.._.:,-""‘ g T T ‘: E il st s s s (i RN F e o b

' Q nov far away were you when you first rooognitcd the
dofond&nt? A From the car track to the olovatod pillar,

Q Had you gone out there for the purpolo of recognizing ‘,;;y.‘~~
b et

the person you were looking at? A 1 saw the defendant turn 'ijﬁ;ﬂ;}
around -- ho was smoking, and I'm not sure whether it was a . f'fifj;

cigar or & cigarette that he had in his mouth = but he turned
and faced west, and it wae then I got a glance of him, and I
walked out to convince myself, |

"And, when 1 came b;ok, I told Mr. McGowan -- Mr, McGowan
didn*t know I went over to look at him, because I just got the
glance of him myself, and I went over to 100k at him = and I
said, "That's the man that assaulted me. He stands right over
there at the elevated pillar," |

" And Mr, WoGowan said, "Now go out and make sure; beotuno, ‘
1f you arrest the wrong man, you are liable to go to jail for
it," and I said, "I'm not making a mistake. I'am so sure that
I could swear my life away that that is the ﬁsn.'
BY THE FIFTﬁ JUROR: |

Q What time of day did you identify him? A Between eleven

o'clock and the noon hour,
BY MR, HENDRICK:

Q bid McGowan tell you that he knew Hhiaohy o‘Boirno?
A That I can*'t say. I don*'t remember, He may have or he may
not,

Q He may have known O'Beirne, and told you that? A He

‘-ay have and he may not. I'm not -uro of that,
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. Q Is Mr, McGowan the house dbteotiﬁ of nuuo‘r? ol
don't know what capacity he is onployod in,

Q Well, as I understand you, Mr. Griffith told you that P
the man that you described might be Malachy 0'Beirne; is that i N‘fﬁ?
right? A He probably may, ye-.é

. Q Aﬁd he e=nt you out with McGowan to look for =omebody?
A Yes, |

Q And the man you brought back was Malachy O'Beirne?

A It happened to be the man that committed the assault;
happened to be Malachy 0'Beirne,

Q WNow, did Griffith, in your presence, tell McGowaa to

look for Malachy O'Beirne? A No, not that I think of.

Q Did Mr, Griffith tell you to have the man arrested, to
appear in the Magistrates' Court and to push the case? A No,sir,
Q But he assignad'locowan to.you,'to find him? A He
assigned Mr, McGowan for the simple reason that, in case that

this same defendant might come across me again, and give me

the same beating as I had already gotten, that I wou1d have

protection, He sent him with me to protect me,

Q VWell, Mr, Griffith isn't in this case now; is he?
A N>, sir,

Q And Mr, Butler isn't? A FNo, sir, |

Q FNow, have you had any talk with anybody about being
compensated for the injury done to you by the dofendapt? A Have

I ever talked?
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Q Yes, A I made an aoeortidn to the Diestriot Attorioy.
I said, "I don't want to show any mdlice towards the defendant,
or T don't want to see him punished, that is, if he wanta to
make restitution, or reperation for the damage he done to my  f4i??;.
person; and my olothas, and my body.® I didn't go to the des - TN
fendant, and make any suggestion to him at all, In faot, I %
didn't do any talking to him, only what I done when the District
Attorney brought.na before him,

Q What amount of money did you mention? A 1 don't inov
ofasny afipulqted amount,

Q VWas it a hundred déll&re? A Probably.

Q PNow, as I understand it, you never saw any weapon in
the handé of either of these two men? A WNo, eir, I didn't
get a chano;. i '

Q VWell, whether you got & chance or not, you didn't see
it? A VNo, eir, I didn't see it, but ther§ ;l one thing --

Q Wait a minute; Did you swear in your complaint in

the Magistrates' Court «- did you swear in the lsgi.trate-'

Court to the complaint to this effect, in part: "And this
defendnht struck deponent feloniously across the head and

face with some weapénr' A I was asked how they struck me,
and the answer I g‘ve was that Malachy O'Beirne was standing
alongside of the counter, with his grn this way, all the tilﬁ;‘
leaning over, and waiting his chance (illustrating).

And I said then that I was atrubk, and I say how I was
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struck by oopothing. It may have been with his hu, and it

may not; but, if his hand ie as hard as I was hit on the head

then, I --
'Q Then your testimony here and before is merely a surmise
that you were hit on the head with a weapon? ‘
MR, BOHAN: I object to that, as immaterial, irrele=-
vant and incompetent, |
THE COURT: I will allow it.

A (No answer)

- BY THE COURT:

Q@ po you know what he means by surmise? A Thatl think?

Q VWFo, it ie different from just think;ng. It is a sort
of a weak guese, a surmise is. A Well no. I thiak I was hit
i11;‘h a w.eapon,‘o.lthough, your Honor, I didn't £eé no weapon,

but my head wae struck sc hard --

Q Because of the character of the blow, you think hemust -

 have had‘a we@pon in his hand? A Yes, your Honor,
BY MR. BENDRICK:

Q -bw, can you describe the other man, the short man?
A That accompanied him?

Q Yeo.' A I can't describe the face, but I know his hair
was of a light brown ahido, and he was much shorter and lofe
slender than the defendant. That is the only description D
reoolioct of the other man, |

Q Did you notice anything about hies eyes? A Sir? .

S b




Q Did you notice anything about the other man's eyee?
A Wo, sir, I didn't, : :

Q Do you know whether he wal'croll-ojod? A No,sir, ’s;;&fxi

Q Or had a scar on his eye? A I couldn't tell you, q 3 ‘:;ﬁﬁg]

Q 'lo', in your description of the defendant to Nr, Griftith i :fiféf
‘ S

what words did you use i; describing him? A 71 szid he was a
tall man, heavy set, that walked a little erect, kind of lilitary
walk, and I sly- "The moet peculiar part of it is that I
couldn't be mistaken," I says, about the identity of the inn, e
because he has got a cast in his eye." That's the thing that
atood out foremoet in his makeup, was the idea of hin having
the cast in his eye; and, seeing him twice on the same day,
I couldn't be mistaken., |

'Q You know what a cast in the eye is; don't you? A Yes,

- Q You have a slight one yourself in the left eye; haven't
you? A WNo, sir, I haven't,

Q Take your glasses off. Ies there not a differemce in

the strength of your eyes? , Yes, there is,

Q VNow, do ‘you know what a‘cgtaract in the eye ie? , lo;
eir, 1 don't.

Q Have'you ever used thg word cataract? A It may mean
the same thiné, as far as i know, If I wer§ sbeaking of a
cast or a cataract in the eye, I would apply the esame téfn to
both,

Q VYes., PFow, in the Magistrates' Court, were you asked



’ this question, and did you give this answer: *Q What did
bo.lty'to you, and what did you l(y? A I tdld him tio men - :
had been in there, I told him it is the same man that hld 17?3~
been in, thies morning.Me says to me, 'What kind of a man is |
it?* And I said, 50ne of the men had alcataract in his eye, 1':5;
hie left eye, and the other man was a shorter man, '
- ""Q You observed this cataract in his eye, while you were

being asesaulted? A WNo, I observed the cataract in the morning.

*Q How cloee was he to you? A Closer than I am to jou .
at present,

"Q Four or five feet, Who is this man yéu talked to about |
thie? A Mr, Joe Butler." Were you asked those questioms andl‘
did you make those answers? ‘A Probably Mr, Butler asked me
those questions, yes,

Q Now, at the time you were asked those questions, and
made the anlwére, did you know what a cataract ie? A ©FNo, sir,
"1 said I el A Ak S bazn be s eatt o 1t benbh i &

cataract.

And, furthermore, if I recollect right, I told him I ob-
eprved the cast, or cataract, in the morning and in the after-
noon,’ because the minute the nan came in, in the aftermoom, I
knew it wae the same mn I had seen in the morning, and them
I knew'trouble was brewing.

Q. You don't know whether \he vae smoking a cigar or a:

cigarette, at 43nd Street? , o, 8ir, I couldn't foll you,



K ‘And you were half way across Third Avenue? A Yes, sir,

Q And it wae only when he turned, and you saw the cast
or cataract in his eye, that you identified him? A It was
his featurees, in general, that made me certain he was the man,
Put, when he turned, and I saw the cast in his eye, that made

me positively sure,

T

s

Q And it was not McGowan who told you that you were looking

for Malachy O'Beirne? A WNo, eir,

' Q Now, was there anythiné to this name, Malachy O'Beirne,
that was mentioned to you, that made you sure, if possible, that
it was Malachy O'Beirme that hit you? A No, eir.

Q That ie, nothing was told to you about Inltchy O'Beirne?
A VNo, sir; other than Mr, Butler, or somebody, asid that the
description that I gave was that of Malachy O'Beirnme.

" Q Yes, and that might have made you a little surer? A No,
sir, it had nothing to do with it. I told you I didn't know who
the man was, I knew his featurée, but I didn't inbw the name of

the man I was looking for,

- BY THE COURT:

Q ¥hen you went over, and picked this man out on the street,

there, as you say, went over towarde the pillar where he was,

did you know whether that man at the pillar wae Malachy O'Beirne

or not? A No, sir; he might have been Joha Jacob Astor, for

all that I knew,
BY MR, HENDRICK: :
Q Didn't you say that Mcgowan might have told you that it




Q Now, didn't you admit that Mr.

was Malachy O'Beirne? A Wo, sir, I didn't say any such thing,

Griffith might have

told you that the man who fitted the description of Malachy

O'Beirne wae & member of the Grocers! 01ertq Protactivﬁ Aooociu-

“tion?

MR. BOHAN: I submit that the witness made no Inbh

answer, and I object to the form of the question, However,

I withdraw the objectiop.

BY THE COURT:

Q Did you tell that to the lawyer, jﬁet now, that Nr,

Griffith said that Malachy O'Beirne was a member of that asso~

ciation? A WNo, sir, I didn't,

BY MR. BENDRICK:

Q You didn't who he was; did you? , No, sir.

Q You didn't know anything about
Q When you came into the saloon,

the detective? A Yes,

Malachy O'Beirne? j No,sir

did you say anything to

Q. What did you say, if you romeiber#%‘low, don't tell me,

if you don't remember., A I said, "This is the man,"

Q You remember that you said that? A Yes, sir,

You are positive? A Yes, eir,

pid you say anything more?

L H L O

You don't know? A No, sir,

Q Well, do you know whether what

the worde, "This ie the man"? A Yes,

No, I don't think so,

Well, you may have said something more? A ,I don't know,

you eaid was limited to

I'm positive those are

e

LA
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tha"bfdl I used, -I poihted to yim, and I said, "This 1a.§ho
man, * -

Q Did you say what you meant when you said that? A lo,air.réff;'

Q 8id you say whethor you meant Halachy O'Beirne or the ’
ran that assaulted you? A I meant that it was the man that ;Qq{
staulted mo.' I dian't ;now hie name, ‘

Q wa, I understand that you described this defendant's
walk, and a lot of other thiﬁSs, to Griffith, besides his eye?
A A lot of other things?

Q Well, other things. A I said he walked somewhat erect,
somewhat of a military walk, and that the walk didn't impress
me so much as.the cast in the eyo and that I paid partioular
attention to,

Q- You said that to Griffith? A No, I'm tellinz you that;
that what appea}ed to me most wae the cast.in his eye,

Q But i an asking what ybu»told Griffith? A I don't re-=
member whether I told him that or not., I'm not altogether

positive as to that,

Q' Did you work the rest of the afternoon ig that store?
A With a bolioeman in the store with me, i

Q Now, Mr, Rogers, I asked you whether you worked? A I
was thére w;th a policeman in the satore with mé.

Q Was he there to help you work? A No, he was there to
protect me, The work -- I waen't able to work, because I wasn't

able to stand on my feet,
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Q How soon ufterwtrdo.did you start to work? A I can't
tell you,
Q Did you have any medical treatment? A No, couldn't ; “:é}'ﬁ x
get mediocal treatment and run the store at the same time, | nf;.;
Q Where was the first blow struck? Where did it hit you? . “. ?n?

A On the head,
Q What part of the head? A The left side, I think.

Q Put your hand on the place., A There (indicating),

Q That ie the back of the left side of the head? A TYes,
I thiﬁk 80, I'm not altogether sure, This happened a year ago,
but, to the beet of my knowledge, presently, I think it was the
left side 6f my head, |

Q Well, it might have been on the back of the head, here
(1Adicating), for all that you know? A Yes, as far ae I know
rresently, |

Q Now, did you see with which hand the person struck you?
A No, T didn't get a chance, |

Q That is, you couldn't see anything about where the blow

came from, before you were hit? A Well, the reason I couldn't
gee it -~ e

Q Vell, whatever the reason is, could you or not? 'A No,
eir, because they had me in between them, and how obuld I see?
How could I see how I wée going to be hit? This is the man that
struck me (indicating the dofendsnt)’

Q And the thing that impreesed you was not who hit you, y

‘ )



" but that you were hit; is that right? A roQ.
Q ;low, you might have been hit by a brick, from bohznd,
for all that you knew at the time? A A ﬁrick from behind’wherﬁT
Q Behind you? A Well, I should judge, if a man was l ,Nl'igj?
‘carryipg & brick to his me, I could have seen it, 33

Q Yes, That is, if he had @nything in hies hand you could
have seen it? A Yea.

MR, HENDRICK: Tﬂat's all, that's all,
'REDIRECT EXAVINATION BY MR. BOHAN:

Q What you mean is thatyou do not think he could have hit
you as hard with his hand aes he did hit you? A TYes, that's it.
BRY THE FIFTH JUROR:® ' |

Q You say you wére between the two men when you were hit?
A Yes,

Q When they pulled you over the counter, weren't yoﬁ in
a line with them? A Yes,

did .
Q How do you know ~- which side/this man stand of you?

A In the back of me; and the other in front of me, just like

this (tllustrating).

Q You said you stood in a line with them., Then you didn't
gtand in a line with them when you were pulled over the'bountor?
A I didn't get a chance to. I stood about th;s'wsy (1llnltrdt-
ing).

- Q VNow, didn't you stand in & line when you were pulled

over the counter? You said yoﬁ did? A lo; sir,
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didn't eee him actually do it, but I know he struck me.

RY THE COURT:

R

Q You didn't? A Well, in a line, but not just & regular .
line (illus+rating). ' v

Q And you saw him when thie man struck you? A WNo, I b s

“ How do you know that? Do I understand you that thie -. , 'Efbéé
man stood behind you, and you were struck on the left side?
A Yes,

Q And he‘etood directly behind you, and you don't know
whether he struck with his right or left arm? A Well, I.oan
ehow you how it was, This isthe counter here (111u-trlf1ng).

THE COURT: Go down fhore, and assume that the jury
box is the counter, and that you were behind the counter
as the jurors are now aittingvbehind the railing of the

jury box,

Q ©Now, you were over where the Jurors are, behind the
counter, just where the jurors are now? A Yes, sir, And they

pulled ke over,

Q Now, you were on this side of the counter, on the out-
side? A Yes, sir; 'and Malachy O'Beirne stood over io, with
his hand over me like that, and had me by the throat and necktie.
Tt was torn in tﬁe struggle, wien they pulled me over,

BY THE FIFTH JURO=:
Q Malachy O'Beirne etooa where the Distrioct Attorney ltsndq

now? A Yes,
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§@ And you were struck on the left cidq1 A Yes, sir.
Q Then by what 1nfcrende do jou conclude thathe struck
you? A Because I was looking at this other man here, the : éfﬁ’}fl;v

other man was in front of me (illustrating) and I saw what he
wae doing, because he had hold of me thie way, with hie hande ,:1:
(111ﬁltrating), and the other man was in the rear of me, the
defendant (111uotrating).l
BY MR. BOEAN:

Q VWere there any other perenss in the store, oxoept-tho
defendant and the smaller man and yourself? , No, sir,

Q How many persone had their ﬂandl on you at the time you
were struck? A Two, |

Q That is, the defendant and the shorter man? A Yes, sir,

Q And they were in the poesitions you have doaéribod to th‘
jury, using myself and the crier of the court to illustrate the
situation? A Yes, sir,

Q FNow, somethihg was said about a Mr, Griffith, and &

copy of an affidavit here, Do you know whether there was any

trouble in the Butler stores at that time? Juet yes or no?
A FNo, sir, |
Q Wae there any strike? Yes 6: no? A lét to my knowledge.,
Q Did»you ever have‘any trouble with this defendant or
thies shorter man? A Never eaw them in my life before.

Q Have you got the slightest doubt in your mind now, or

have you had ak any time before this, who the man was that struck
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yduv A I am poiitivo that that is the man that asamsulted me
(indicating the defendant). i,

Q When these men said to you,"Lock the door,'vwasunything
else said, about your job? A No, sif.

Q Vas something said by either»of these men, "Lock the
door, and 1eave'jou: Job," or, "give up your job?™ A They
said, "Lock the door," and I said to them, "What authority have
you got ="

Q No, I am not interested in what you said, but vhat aid
he say, or what did they say? A Well, all he said was to lo;k‘
the door, |

Q To iock the door? A Yee, sir.

Q Had you ever been struck over the body or head before
that time® A FWo, sir, | »

Q Have you efer been struck with a stick on your body?

A No, sir,

Q bo you know the difference between the blow of a stick
and the blow of a hand? A Yes, I do.

Q You know that because you had been struck with a stick?
A Well yes, | I've ‘been spanked, I suppose, with a atiqk.

Q Now, when you say that youbelieve that there was a
weapon in the hand of thie man --

THE COURT: WNo, you need not spend any more time on

that, .

BY MR, BOHAN:

Q After yoﬁ saw the defendant At 43nd Street and Third




Avernue, when did you know first that his name was Nalachy

and the officer told meSthat ie the same man that was here,
three‘or four dayes ago."
THE COURT: ©No, strike thatout. And the jury are
directed to disregard it,
BY MR, BOHAN:

Q The first time youlearned it wae when you got to the
51st Street station? A Yes, sir,

Q And how 1ong.was that after you saw him at 43nd Stroot'
and Third Avenue? , Well, I should jud:e about an hour,

RY THE FIFTH JUROR: :

Q Vhen they pulled you acroes the counter, they were facing
you, weren't they? A Yes.

Q And did they turn you around, because you said he stood
behind you, and I can't undersand that, unless they turmed you
. around? A They‘pulled mo'acroﬁa the céuntgr, and thies man,
being the stronger of the three of us, pulldd me lidoway-, like
thie (illustrating),

Q Thep,;hon you were pulled acrose the counter, you re-
versed your position, and_had your back turned to him? A Yes,
tut I didn't reveree my ponition. I wae pulled that way,
RECROSS EXAMINATION BY MR, HE&DRICK:

Q Now, you say that the min that assaulted you was thiok-

set; didn't you? A Yes,

O'Beirne? A Not until they took me to the 5lat Street Prémimot, i’




MR, HENDRICK:
open your vest,
BY MR. HENDRICK:

Q There was trouble between James Butler and the strikers E -faiﬂfg

ot

at that time, wasn't thers? A Not to my knowledge. v o Bk
¢ | :’:ﬂ. P

Q Didn't you get your pay raised as the result of that 2
trouble? A I beg pardon? » :

(Objected to. Objection sustained, Exception,)
BY MR, HENDR]CK:
| Q Do you mean to tell me that you don't how know that
there was a strike? A Positively,

Q pid you know'what the papei was about that you signed
on the 6th of August, the paper I showed you? Did you know what
it was about? A No, I don't think so,

~ And ybu dop't know now yhit it was about? A ld.

Q Who told you to sign it? A I can't recollect,

Q Now, may not there have been other people in the otqro,
at the time that the poreoné you deecribodiuoro there with you?

A You mean were there any other persons there?

Q Yea. Ien't it possible that there wae'aomebody else in
thers? A No, there isn't a slightest doubt but that there were
only throe.l | '

Q But there had been one man in thete just previoully? 
A Yes, '

Q Do you know him? A Yes, I know that man, He is a

-11ttle, short man, thick-set, grey-haired.
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Q Do you know his name? A No, sir, but I know he was
a customer,

Q ©Now, when a man came in, in the moraning, to speak to
you, what did he say to you? A What man? ' r?lfi

Q You say Malachy O'Beirne came 1h, the defendant, don't ! "stiﬁ
you? A Yes, The defendant came in about ten o'clock in the
morning, and he walked over near the register, and I came to
him and I said, "What's yours, Brother?"

And he turned around and says to-mo, "Where ia the other
fellow?™ And I said, 'WBat other fellow?" And he said, "The
other fellow that was here," and I said, "I couldn't tell you."

And he said, "Do you know whers I can find him?" And I
said, "No, I haven't the slightest idea where you oonld find him,

So he'séid, "You ddn't know where I could find him at all?*®

And I said, "No. But, if you go up through Joe Butler's
route, you will find.Joe Butler in ¢ne of the stores, and he'1l
be able to tell you," And then he went out, |

And I didn't see him again until 3:50 in the afternoon,

just about ten minutes to four,
And why I know that it was ten minutes to four, the man
that I have just described gave me the ti-o; because, that
morning, I had brought down an alarm olook,»but didn't have
time, or the oﬁportunity of setting it.
Q FNow, have you apnswered my Juestion? A Yed, 1 think 80, N

L]

BY THE COURT:

’



Q What was it the defendant said when he came in,
te morning? A “"Where is the other fellow?"

'Q What else? A And I says, "What other fellow?" And
he says, "The other fellow that was here,"

And I said,"I don't knmow, Brother.®

Then I told him , if he would go up thg route, he would
find Joe Butler in one of the stores, and I said, "He will
probably be able to tell you,"

Q VWell, had there been another man employed there with
you? A No, sir; there was &nothei man employed there as
manager before I‘oqme there, and I took .his place, Probably
he had been transferred to another store.

THE COURT: Never mind that. You have answered my
question,

BY MR, HENDRICK: |

' Q And were you'aaked this question in the Magistrates'
Court, and did you answer as follows: "Q Do you know whether
there has been a strike in the grocery stores of James Butler?
A Yeas, there has been, but there hadn't been previous to my
going there," A Yes,

Q And you answered that question in that way, did you

4 i *
3 -'\,J,. mfen

WEAEL |

not, 20 a8 to show that you were not a strikebreaker? A Yes,sir,

VR, BOHAN: I object to that question,
THE COURT: I will allow it,

BY MR, HENDRICK:
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' Q ihro you ordq--exanined as follows, anﬁ did you answer
as follows: "Q You are a strikeﬁrelker? A No, sir, I am
nota" A Yes,

Q And at that time, when you answered that qnoetion, did |
you know that there was a strike? A T was told that there | ,f;?ﬂ:
had been a strike, but the strike didn't exist while I was
employed,

Q Were you asked the following question, and did you ahse:
war it as follows: "Q You went to work for Butler atAthe time
the strike began? A No, esir; I went to '9ri at 74 Third
Avenue, a week ago last Saturday."? A Yes, sir,

Q "Q You haven't heard there was a strike? A Yes, that
there had been a strike, but not that there was," Did you
80 answer? A Yes, |

Q Well, do you now know that there was a strike there?

A Praviéus to my ging there?
Q Well, but didn't the attorney who asked you those

questions tell you that t here had been astrike? A That there

had been a strike, but it had been settled.

Q Didn't the lawyer who got you to sign this paper in
the au;t in the Supreme Coﬁrt, tell you thﬁt there was a strike?
A That there had beén a strike,

Q Did he tell you the strike had been settled? A No, .

sir, but I knew it was settled,

'Q Well, when wae it settled? A Well, if I'm not mistaken,



it 1ad been settled previous to my going there,
Q Wow, I want to ask you this question, and I want you
to be careful in answering it, Did you know something about L
Malachy O'Beirne, besides what you told this Court and jury, | 7‘ff7?_
that led you to think that he was the kind of man who would . gvoety
be there as a strikebreaker, and who would assault you fér
not closing the dbora? A No, sir,
Q Do you know it now? A .That he was what?
Q That he would be in that class of men? A And be a
strike-breaker?
Q Yes, |
MR. BOHAN: I object to that, as calling for &
broad conclusion, that he was in a certain class of men,
MR. HENDRICK: I appreciate that the Court and jury :
don't know what I know,but I can't tell what I know, But
I'm trying to get the witness to say if he knows what I
know, | |

THE COURT: No, the question is very broad . Perhaps

you had better ask him directly,

Mﬁ. HENDRICK: Now, may the two last questions and
answers be repeated by the etenographor‘and\then T will
ask him, |
THE COURT: Yes,
(They are repeated by the stenographer)

BY MR, HENDRICK:

Q VNow, will you answer those questions? 4 No, 1 didn't
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know anything about it,

Q Don't you know that, the week before, he was sent to [—

jail for two days, for picketing against Butler & Company =—- ‘ﬂ;ﬁi;fJ
- : : .""l.iﬂ. 4
A VWo, sir, | : SO
Q Wait a minute. And didn't you say, on this stand, “f??i

when 1 stopped you, that the lagistrato'reoognized him as the
man that -- recognized him? A Yes, he recognized him.
Q .And what did the Magistrate say? A The Magistrate said--
(Objected to. Allowed,)
A The Magistrate says to him, "Weren't you here before me,
some days ago, and didn't 1 fine you, and put you in jail?"
And he said, "ves," |
Q Well, you knew that, a minute ago; didn't yout A I
knew it when he was broughi to ooﬁrt, when the Judge told it,
Q VYes, buf you knew it, = minute ago? A . What do you mean?
Q You knew it a minute ago, when I asked you if you knew
anything about Malachy O'Beirne that would that would make you

claes him with the strikers? A No, I dida't. I knew it,

a year ago, when it wae told in Court.
Q Did Griffith tell you that? A No, eir,
: don't .
Q Did Griffith know? A I/know whether he did or not.
Q Wasn't this egity suit based on the fact that Malachy
O'Beirne had been held by.the Magistrate, and sent © jail for

two dayé? A I don't know sir,

Q Do you know whether Griffith knew it? A No, eir.

7 9
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Q Or Mcgowan? A No, sir, I don't,

Q Now, as man to man, is it not possible that your positive-

ness may have been, after your being certain or conscious of 35?33;;
it, may have affected you, and strengthened you by something .i*téi;
that Griffith and McGowan and the Magist-ate told you about SNAY

‘ Malachy O'Beirne being sent to jail as a strikebreaker? A To
try to influence me? .

| Q No. I am gsking you, man to man, I realize that ybu
may not have thought of that until now, A Well, what io is?

o That those elements may now have entered into your tesw
timony, your recognition, and the circumstance that this man vil :
the man that Griffith knew, and fitted the desoriptioh, too, was
a man who had been a strikebreaker —-- no, I mean a picketer --
in the strike against James Butler? A I don't know what the
defendant was sent to jail for, for picketing or what it was for,
and it didn't interest me, All that interested me was that this
manlhad aseauited me, Whatgvef he had done to anybody else

didn't concern.me, at all,

Q And Griffith didn't tell you that about this man; did
he? A No, sir. How could he tell me about the man, when I
didn't even know the name of the man,

Q Then you can!;?a.y now to the Court and jury whether it .
wae thie man's record, with regard to Butler’& Company, and

with regard to Griffith, who sent you oumt with McGowan to get

a man, described by Griffith as Malachy 0'Beirne; you can't say



now that that didn't enter into your opinion ae to the iden=

tification? Can you or not?

MR. BOHAN: I object to it, He has already said that ',

it had no effect whatever,

MR, HENDRICK: rthat is a different queetion, This
witness said, at first here that he had nothing but a
desire to tell the truth, and I want to know whether he
can now say that nothing else than the desire to tell the
truth influenced him,
| THE WITNESS: Nobody influenced me, one way or the
other, I went‘out with a determination to get the man,
if»possible that assaulted me, FNothing else that the

man may have done to the firm, or anybody else, didn't

interest me at all, I was only interested in the assault.

that was committed on me,

BY THE COURT:

Q Well, when you pointed out this man and stopped him,

and he was arrested, did you know at that time that it was

Malachy O'Beirne? A VNo, eir, I didn't know his name then, .

MR. HENDRICK: That is all,

BY MR. BOHAN:

Q When d4id you leave Butlér'a?sA About three weeks after-~

wards. I was dieoharged.‘

Q Have you been in the grocery business all your life?

A Practically,
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Q Are you working for Legget now? A Yes, sir,
BY THE FIFTH JUROR: | | |

Q Why were youdiloharged? A For not being able to do .l;':"A,
the work, and my firm will'testlfy to that now, | fgfw'ﬁ

Q What do you'do'at Leggeta? A Ifm.assiltant shipping
clerk now, ' | (

BY MB. HENDRICK: |

Q VWas there not a general, wholesale discharge, whon.you
ware discharged? A 1T don't know of anyﬁody else being dil-
charged or not., I was discharged for not being éonpetent ——
that is, I had the ability, but not the vitality to do the work,

Q po you tell me that you don't know ihether other men
were discharged at the time? A I don't know anything about it, -

Q You don't know anything about it? A No, sir, |

Q Were you under the dootor'e.csro at that tiio? A No,

I dont*t think so, '

Q When did you get your next job? A That I can't tell you;
About three weeks a:terwaras, or maybe a_month afterwards, for
all that I know,

Q Or'maybe a week aftervarde? A Yeo.

Q VWell, you get more pay from Legget? A I get less pay,

Q BHow much were you getting from Butler? A $35 a week
and one per cent, 3

'\Q And how much did youget from Legget? 'A $37. a week,

¥R. HENDRICK: That is all, :



MR, BOHAN: That i8 the People's ocase,

THE COURT: ' The People rest.,

MR. EENDRICK: If your Homor please, I move to diemise {“‘*’,,,
the indictment, on the ground that the People have failed o l*gzﬁ
to make out a case, and particularly on the ground that ,
the indictment specifically charges an assault with a : 4
weapon, and is based upon that, all of the three counts,

The witness himself has testified that he saw no weapon.

And on the further ggound that the only evidence 1;
evidence of 1dent1fic§tion, and, there being only one
iitneae, and the witneee not being sure of many ﬁhing-,
and being too sure of the one thing, and there being nothing
qunlifying the evidbnce of identification, which is the
only evidence which can guide the jury, which must be
evidence of qualification =- in other words, when the
man Qays, "This is the man," that ie a conclusion, and
the real evidence ie when he provee he knew the man,

THE,COUHT: Motion denied., It is a question of fact

for the jury.

MR, HENDRICK: Exception,

(The court admonished the jury in accordance
with Section 415 of the Code of Criminal Pro-
cedure, and adjourned the further trial of the
case to Friday morning, August €th, 1920, at
10:3C o'clock,)
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TRIAL RESUMED.

New York, August 6th, 1930,

THE DEFENSE,

o~

. - N
WILLIAM JMcSHERRY, of 433 West 20th Street, | S
a witnese called on behalf of the defense, being duly i3

sworn, testified as follows:
DIRECT EXANINATION BY MR, HENDRICK:

Q What is your bueineaﬁ? A Grocer,

Q Do you own your own bu#siness? A I own my own buninoon.'

Q On the 5th of August, 1919, did you own your own busie |
ness? A Not then, |

Q You were a grocery clerk? A Grocery oiork,out on.ltrikoA

Q Were you president of the yew York Retail Grocery
Clerke? A Yés, eir, at that time,

Q How long was that organization in existence before
August 5, 19197 A I joined it on the 13th of July, 1919,

Q And how long was it in existence, if you know? A It

- pight have been in existence about five or six months before
that, But that is when I joined it.
And ie it now in existence? A I understand so,

Are you connected with it now? A WNo, not now,

O O O

Did you come here under subpoena? . A Yes, sir,

Q Do you kmow the defendant, Malachy O'Beirne? A I know

him as one of the members of the association.

———



- ‘nad you know him before August 5th, 19197 A I';ubo-
I may have had a casual acquaintance with him, only casual,

I never knew hir before the 13th of July, 1919,

Q Have you had any relations with him sinee? A No, no ,fgﬁf";:j
relations with him since, _ : 53§Zﬁ‘
Q Did you eee him on the 5th of August, 19197 A Yes,sir, oty

Q Whersdid you see him? A I saw him in the Painters'
Hall,

*Q Where is that hall? A 410 Eighth Avenue, where we
used to hold informal or impromptu meetings,

Q Vhereis that hall, between what streets; A Between
31lst and 33nd Streets.

' Q Now, what time of GAF 414 jou eee Nii thaed 1iibas
three o'élock. I might be five minutes %o or five minutes after;
not more, '

Q And how long afﬁer that time did you see him there?
A And he was continuously in my company in the hall--~ neéither
E of us left 1t‘—— until we left fhehal} at five o'clook,}whontho

hall was closed,

Q And what was going on during that time? A Well, we
'were playing cards part of the time, and Malachy O'Beirne nad
a quarrel wit& the keeper of the'hal} for putting hie feet up .
oﬁ the seats.

Q Now,‘waa there any incident that happened that you re-

call, during that period? A The keeper of the hall made him

take his feet down off the seats. He had his dirty feet nppn the



& Each day certain men were assigned to do picket duty in
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Q Did you eee him in the morning; do you remember?
A No, I didn't see him that mornimg, | b e
Q Now, were you in court on the day when he was arrested? ';?%SQ:;
A That day, or the day after, I'm not sure which, -
: Q Do you know whether'or not he served any time as a ' it
picket?
¥R, BOHAN: I object to that as immaterial, ir relevant
and incompetent,
A Every day he did,
'Q Every day he acted as a picket for hie Union?

- (Objected to. Allowed,)

a cortain<iiatr;ct, for a total of two or three hours each day.
Q Oh whom was the strike at the time? A It was against
the James Butler Company.
Q po you know the complainant in fhis case, Rogers?

A I never saw him until I aaw him in court,

Q VNow, did there exist at any time before or &fter thﬁ
Sth of August'any litigation between the letail’Groce;y Clerks
rrotective Association and James Butler, Incorporated?
| | MR, BOHAN: I object to that, as immaterial, irrele-
'vunt snd-incompetgnt.
*HE-COURT; How is that relofant?

MR, FENDRICK: It.is preliminary. I wish to offer

v



CROSS EXAMINATION BY MR. BOHAN:

duty? A Not fully, partly, There was a committee for that

in evidence the actual papers that were served on this

R LA ¢
by ™ it * e
E .

THE COIRT: What difference does that make? Sﬁppo.o ; k A“‘J
he was served with papers, We are not trying the strike | ’;E3EE;;
hore;’ we are trying & charge of assault, ; T:?E

MR, HENDRICK: T understan<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>