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. THE PEOPLE OF THE STATE OF NEW YORK : . Befeoret
. % ; : L

-againste : HON. CHARLES C, NOTT,J.
HARRY FISHMAN. : and a jury.
- . - ----.a;------- ------- - X

New York, January 5th, 1922,

Indiotment filed August 17th, 1921
§ Iadiotgd for grand larceny in the fivet . degree.

APPEARAYNCES,

FOR THE PEOPLE: ASSISTANT DISTRICT ATTORNEY THOMAS H. WHALEN,
FOR THE DEFENDANT: MR, SAMUEL MARKEWICH and MR. H, SILVERMAN.

el

Peter P. McLoughlin,
Official stmgm&r.
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" During the examination Mr. Whalen, Assistant Dise
trict Attorney, apko.d'ono of the jurors, "Would the fact
that the money was paid back affect you".

!
g
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Objected to. 'A‘Ob.-jo_ct'ion overruled. Exception.

(The jury being declared satisfactory to both

sides was sworn.)
THE COURT:f, understand Mr. Silverman that you wish

an adjournment until 2 o'clock in order to get dofondni‘i j

counsel here. I shall grant that request with the dis- |
tincet understanding that the case is go:lnngn at 2 'o'elo;h,
if-counsel is mot here you will have to go on with 1te v 1
Gentlemen of the jury at the request of the db”to’ndut'o'r .' 4
attormey I have agreed to adjourn this case until 2
o'clock in order to get counsel present to assist him, I
will therefore let you go until that time cautioning m
as I have to muior the law, that you are to form or Aos-‘
press no opinion as to the guilt or innocence of the
defendant until the case is finally submitted to you.

(The Court tooi a recess until 2 o'clock.)

AFTFR RECESS. 2 pms
Mr. Whalen opens the case on behalf of the People. ‘
MR, MARKEWICH: I object to the statement of the .‘ “

District Attorney, and I wish that the stenographer make



ﬂ‘M M ﬁo Distrioct Attorney nt-n now
to a tm-nul thlt h foreign’ to the 1ssue in this
case. I ask your Honmor to;n.truot the District At~
tqmy"tc refrain from ‘“r.“'“‘ the jury on any matters
that are not p=rtinent or competent to the 1issue.

| THE COURT: I understand the District Atﬂt;noy in
his remarks stated that the check that the defendant gave
* Gerstner in exchange for his check came back marked "no
funds®,

MR, WHALEN: 1t did later.

THE COURT: 1Is that what you refer tof?

MR. MARKEWICH: Yos, eir.

THE COURT: 7t think that is perfectly ocorrect. 1f
he had given him a good check &t that time there would not
havp been a larceny.

MR. MARKEWICH: pBut the District Attorney referred
“to the .f.aot that the defendant exhibited to the com= °
plainant a deposit of five thousand dollars that he had
made in the American Trust company.

MR, WHALEN: I thinkiit is proper to show that
two thousand dollars of that deposit was a cheek that the
defendant had received from the complainant and three thou~
sand dollars was a check of the defendant drawn on an-
other bank.

THE COURT: Is that the account on which the check
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oomt in two nffcmt banks. _

' m COURT: What bnk was the moount in on which
he ¢an his exchange check?

mn: The dmevrican Trust po-pany. On the

29th of April we will show that he dopodtod five thou-‘
sand dollars, throo thousand of ihich was his own check
on another bnnk', drawn on his owmn account in another
bank, and which was no good. J

MR, MARKEWICH: To that I object.

THE COURT: I will allow that because it explains
why the exchange check was not paid.

| Exception.

MR, MARKEWICH: I object to the statement of the
District Attom;yg and I ask for the withdrawal of a
J@r. I ask your Honor to admonish the District At~
torney to refrain from making such remarks. He says
*I will offer a story to you-that is akin 70 get gich
Quick Wallingford or other -niniiar story, - .I am just
stating the substance of his words as I recall them.

THE COURT: Is he charaoterising this transaction?

MR, WHALEN: Yo-, sir.

THE COUR‘I' The District Attornoy has some lau-

tude in characterizing the transaction,-- whether he makes

good on the. characterization is another matter.

o SEALEN No, sir. The defendant has an ac-

P




~ has gone far enough and 1s now going far afield in this

a peried of six months, , December 28th, 1920 and May 27th,.

MR. MARKEWICH: 1 think the District Attomey

case. If it is the District Attorney's huont‘iouvto Pt
tul!-to.th. jury about other transactions, as I deem it
is, or if i1t is his intention to show to the Ju’ry. that
the defendant is not a lawyer or is not all these other
things, things which are 1-ntori11 to the issues in
this case I shall object and ask your Honor to tell the
District Attomoy not to-refer to such matters.

THE COURT: It has bo_on held in a great many cases
of larceny by trick and dqvioo that on the gquestion of
intent similar offenses may be shown if connected h
point of time and if the method used was similar; they
must be similar.

MR. WHALEN: I wieh to state that I em prqima'to
show a similar 'truu.ctin. in n_;‘b-tnnd similar, auring

. between

1921 q@l_imthor two months after this.

THE COURT: Subsequenitransactions are not admis-
sible.

MR, WHALEN: I think both prior and subseguent
transactions can be introduced on the questiemnof in-

tent.
THE COURT: You will have to show me ‘an authority

on that. My impression is that only prior transactions
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‘are mu-. I do not see how subsequent tmm-
 tions could illustrate the intent.
MR, WHALEN: ' x’m,’x think, show you an authority
for such a transaction. ; :
THE COURT: If you can very wd.l.lut at present
“refer only to the prior transaction.
MR, MARKEWICH: And the prier transastions must

] _uot be remote.

THE COURT: 1 say they must be roaiogubly oonnoctod'
in point of time. .

MR. WHALEN: I am prepared to show a transaction
December 28th, 1920.

“I'KE COURT: ihat was the date of this transaction?

MR, WHALEN:  April 29th. I think that is suffi-
ciently close in point of .tino.

THE COURT: I will allow it.

Exception.

THE COURT: You nedd not go into the details of

these other transactions; simply outline them generally.

(Upon motion of defendant's counsel the witnesses
in the case were excluded from the court room.)
DAVID GERSTNTER, a witness called on behalf of
the People being duly sowrn, testified as follows:
(The witness states he lives at 103 2 Second avenus.)

DIRECT EXAMINATION BY MR, WHALEN:

Q What is your business? A I am a dealer in mew and °
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Where? A 126 University Place.
Q In einess alone? A Yes, sir.

Q Who is your partner there? A I have no. partner;

ny Sroﬁor was a 'pu-tnor before.
‘ 'Q You are in business under the name of Gerstner Brothers?

" A Yes, sir.

Q How long in business there? A A little over six

years. | : |

Q That is in the c.uhty of New York? A Yes, sir,
I am in business about twelve yiar- in the c«:unty_or New York,
but in Univerpity place about 6 years I am in business.

Q Do you know fhe “Harry gishman, thie defendant?
A yﬁ. sir, I de. .

Q How leng ﬁvo you known him? A About six years.

Q Was he in your empley about six years ago? A Yes,
sir, he was about three months. Ay -

'~ Q What was the natmre of his wloynltntf A He used to
keep our books, as an accountant, he used to come in about “
once a month to look them over.

Q Did you see him in April, 19217 A Yo-"-, eir, April
28th,1921. | ,

Q April 28th? A Yes, sir.

Q@ That is the first you had seen of him for some time?
A Yes, sir, I haven't seen him in five years.

Q WVhere did you see him that day? A In my place of
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'Q He walked in there? A Yes, sir; at first he didn't
~ anneunce who he was, "Son't you riunboz_' Fishman®, oh, yes.
Q » Please lﬁlti' all that yo;a can recall of the cone- :
versation you haﬁ with Fishman on t!‘ut daye A VWell he walked
into me ind ittor I had recognized him I called my brother
over, and asked my bm;hor ir ho' recognized him,
Q What is your brother's name? A  Mbevie.
My brother looi,od at him, and he did remember him. He started
én to telling ni =« I asked him what he was doing all the
time and he started in to tell us that "Oh, I have been doing
pretty well, I am ‘& lawyer since you saw me last.” »
Q Try snd talk slowly and distinotly. A He told me
that he had become a lawyer since I saw him last and also a
C. P A He has been doing pretty well. He m.g, "I am
having a house built on President street, Brooklyn, paying
~down $25,000 cash. -I J%gt bought a car and I paid $8500 for

it and, "I have no kick coming" he said. "He asked me how

I had been doing, and I said, "We just bought this bduilding
abont two months.

Q You bouzht the building? A I invested about fif-
teen thousand dnllnr- in the building, and we had been doing
prot;.ty fair ourselves. He says, "1 suppose people owe you
niway- money, and I said, "No, I always got a balance of five
or ten thousand dollars in the check account! He was glad

to hear of it. He also stated that the reason he came in



*ﬁi over u-n Be became : lawyer hechas wealthy Cl_lﬂ‘l"'
MG be  seil wwt Dhemes and estates and he could put me
S b thin Te Vil remenor me and 1 i1l expect to
‘hoarAfrol him. Shortly after that he left us.

Q Did you ses him again? 'A The following day. The
following day, April 29th, Friday, he called me up, it must . .
. have been around onme or two o'clock. He says, "Gerstner",
and I answered the wire myself and I said, "This is Gerstner

talking." He said "This is Fishman. You remember I

was ﬁll.lng you I could put things in your way once in awhile".
He said, "I have nonithing now I think wnl& 1nton-£ yoﬁ. I
-will be over in fifteen minutes". I said, "I will wait for
: you. In about ten or fifteen minutes he came in. He came
in and he says "0;1, would you like to see my car outside.”
I said, "Yes." We walked outside and he showed us the car with
a chauffeur in uniform. He told me this is his car. .

Q Wat kind of a car was it. A It looked to me like

o

iz

a Pierce-Arrow. He stated to me it was a Pierce-Arrow, 1 am

3 o ’ 'fl: —
not a judge of cars, and I took his word for it. He said, "Wel] "

- liléon, I want you to come upstairs to the meszzanine floor _md
chase vour help downstairs on the ground floor". I have a mesz =
zanine floor, and I took himupstairs and he sat dom with
us and he says, "Listen, I have a client who wants to sell
out his home, he is a very big man. He don't want to be bothe

ered with pikers. He wants people who got the money and get
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4t dome quick®. I said, "I will be interested with him if

we can do business.” e said, "I will tell you what I will
do. You take along a cho'ok with you and I will take you
in the car to ,see the ﬁ. We will go up there and I
will show hinm the check." I said, *All right." He took us
1i the car, and on the way-- : '
Q@ Who went with you? A My brother, myself and Mr.
Fishman. He took us in the car. On the way from my place
to the bank he suggested we g0 in the bank and write the
check out there and have it oor@fﬁ.cd. I said, "All right."
I walked in the bank with him because I had the fullest con-
fidence in him and he dictated to me that I should coi'tity
the check to his name, dbut I shall hold the cheek, I domit
OI‘lh the chek. "You Al.nold it.* I said, "I will certify

the check"” because he always impressed it on my mind he

wants to qhow it to the man. =~

MR, MARKEWICH: I object to that.

P s o

Q Never mind what the impression was. What furniture

- A

did ho say was there? A He told me that he had an eight
room apartment full of it, about $18,000 it is worth. I said
- ho"d.oo- he know he 1@1'1; in the business, and he says, "Why,
I keep that man's books, I know his private transactions,l
know what he paid for the mmitun‘ bggnun I entered these
bills in his private account for him."
 'Q Did he say what it was? A He said, "Eight expsnsive

t ' Oriental rugs, a baby grand piano and some suits of fumhiture
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less I ses 1t." He said, "That is understood. He took me

o ¥

ces, he couldn't name each individual piece, but

e could remember an idea of it. I sald, "Remember I will
go over with oyu. I don't want to buy the furniture un~

over to the Biltmore.

Q You stopped at the bank? A Yes, sir, md had the
check certified at my bank, the Central Wercantile Bank,ldth
gtreet and 5th avnnin_. A

Q Is that thé check? A That is the check.

(Marked for identification Beople's Exhibit 1.)

Q What happened when you got to the bank? A When we
stopped at the hnk he suggeste® to me to have the cheek
certified because he said, "Anybody could write out checks,
tho question is have you got the money. " I went over and
certified it. He also mcoito# two thousand ddllars is not
onopg.h, I should take along five hundred in cash, if I want
more money for wuif. I got five hundred dollars more. I

went over and drew out a check for five hundred dollars and

cashed it. I Ha4% the check with me. This is on the same-
day and thgg is the check. (Producing a check.) 1 oa_.hod it
at the same time I certified this check.
AI.'R. WHALEN: I offer the two checks in evidence.
(The second check is uarkod' People’'s Exhibit 2
and people’'s Exhibit 1 is marked People's Exhibit fin

evidence.)

Q Did you give Fishman the check and the cash did y;ub



A Yos, sir, T kept Lt myself. A
: : Q What iqpon.d‘l A We entered this car, and he tnl
‘l‘ to the ﬁtlh.n. , : '
Q WVhat happened there} A He walked us into the rear
of the Biltmore, in tho vut'lu room and said, "Sit down
herp", he is going to find out if the man is in. So we sat
there and ‘“.‘v for fifteen minutes and he oﬁo aion. say-
ing he wuld not be in for another half an hour or ' anether
fiftesn minutes, "We will wait awhile". Meantime he said,

"'I will tell you what 1 will do.When he comes in you give

me the check and I will show it to him" I said, "I can't

kivo you a certified check without having a receipt for it.-

g e

Suppose you go in the elevator and get killed". "Why, that
check is made pnyablo “to you. How can I give you a check
made payable to you and I have nothing in return." He said,

\ "Are you afraid of me to hold a check of two thousand dollars.

I am a lawyer, I am building a house in President, I owm a car

F " worth $8500." He said, "Well, I will tell you, you write

me out one of your checks for two thousand dollars, and I
'111 return mine, and when you give me back mine I will
4 give you yours.™ I hesitated and said "all right". He wrote
out his check for two thousand dollars and I gave hin my two
thousand dolinr cheak.
Q I show you a check and ask you if that is the cheeck

he gave you at that time? A That is the cheek. I saw him
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 write it myself.

Q You saw hil write 1tf- A Yn‘, sir, I saw him write
At m yeelf. He then went away to look for the man again, the
man was supposed t o be stopping at the Biltmore. He came
back ten minutes later and said the man would net be 1in until
8 o'clock, you can g° home or to your place of buiinou and
ymi can expect a call from me at 8 o'clock". He says, "You
leave me this other five hundred dollars cash in case he
‘wants two thousand dollars, I can show him the five hundred. :
I ¢§vo it to him, and he gave me a.ohock for five hindrod
dollars, and I returned his receipt to my lawyer. When I
got hck.to_w place of business around five or half past four,
I waited until 8 o'clock. At 8 o'clock Fishman did neot ring
me, but I remember Aho told me he was connected with the Lore :
ber's by -r:hgo‘, and I said to my brother, "Let us go out
and look for him". | |

Q Donrt give us the conversation with your b'rothor. AA I
then went out to loek for him.

Q Where did you go? A The.first place I went to was
Lorber's.

Q Where? A Broadway around. 38th street.

. Q@ Lorber's restaurant? A &o-, dr, and sure .'onouch

we saw the same car standing outside. I sent my brother inside
to inquire if Fislman was in, ~to inquire for him and 1: he
nl there to tell him I 'mt;d to see him. He immediately

came out with his wife.
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: ‘He -ua. 'W dldn't you tell me-- 1 couldn't meet the man,

‘ups I went to my bank and waited until it opened, and I

Q Vithhiswife! A Yo, sir. 1 demanded my money.

' I can -nt m at 8.30, but I oould-'t carry m money vlth

me, 1 loft 11'. at the office, 299 Broadway, he left the money
in the safe. "I didn't want to walk around with all that
momey , all the time." He also said to me that hiswife
was interested in buying a library suite off me. I said
"You go over Fishman, and you can pick out a library suite."
I wo;:t home. ‘

| Q When did you next see him? A Satirday nigﬁt, 6
o'clock, the following day.

Q Well what happened the next morning, Saturday? A The

next mming,' at 8.30, wvhen I expected him he did not show -

asked them--

. Q Donit give the conversation with the bank, What did
you do after that? A After that ; did go to the b;nk, and
1 ealled up his bank. |

Q I don't want you to give any conversation with the
bank. You next saw him at 6 o'clock on Saturday afternoon?
A Yes, sir. ’

Q At your place of business? A Yes, sir he walked
into the place of b\ninou with a emile on his face,"Hello

Gerstner”. 1 oloud, locked the door on him. I wanted to

start to talk to him, "Now you have the check, now I got some -
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‘ ﬂ%um. 1 want my money and I want it darn quick.* He

said, "If you feel that way about it"-- he pulls out a check

book; "look I deposited your money, five thousand dollars

: in tlu bank, my own mnoy and your  money. Monday nornu‘

I ‘will be there with your money or take you out tonight Illd
ut it. " I said, "You.ate on, I want my money tonight."

He took me out and went and had supper first. He walked
into the Unitod'éigar atore on 7th avenue and called up some-
body, I don't kmow who, and he came out. He said, "Well, I
am-going to take you to an apartment at 155th street and
Edgecombe avenue, a party named Lyon, I can get the nonoi
off him. I called himup, it will be all right."  We grab-
bed a taxi, it was a rainy night, and went up thers. Xhen we

got up there theelevator man informed me that Mr. Ryan was out

. of town, and would not be back for two or three days. I walked

into the street and asked for my money. He said, "Listen Mr.
gerstner, "you donst hqo to be afraid of me. I am a Mason",
and he pulled out some kind of a penknife with some mark on
ite "I am a lawyer, I am a C.P.A., I own preperty, I have
qn $8500 car, you can go home and sleep well, Monday mo rn-
ing be back there and get your-mnoi, and we will call it
off if you are mnerwous about it. " He kept on talking and
convinced me it was O.K,

Q What happened Monday? A On Monday morning he got
over to my place before the banks opened and he explained me

that the five thousand dollars he had shown me he deposited .
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Tm' that would go through in a day or two*, 1 all neld

the two checks for it. A little later in the day, I don't
semsiber emstly, Mo said ke depesited it a 1it4le latend
aldn:t see anything wrong with that, enly depositing them the
mext day, and I said, all right. The five hundred dollar
check was paid and the two thousand dollar cheek came back

no good, insufficient funds. I called up his office; he

wasn't in; ten minutes later he rings me, and I told him

the cheek came back insufficient funds. He said "Put it
right through again, put it through again”, and it came back
again insufficient funds. I tried to get in touch with him
but I couldn't get near him. Hnully he called me up lntor,l
and he says, "I will tell you the truth Gerstner, I had to
get possession of that furniture threugh a Marshal who had
some nortmo on it, and he stated some legal terms 1 aia not
undor.@d. but it seemed all right to me. "I will tell :
you I am going away roi thi week end with my wife, but will

be around to see you Monday morning, I will get you posses~

eion of the furniture. Then afterwards if you say you nh
u.:a ity or 1f mot I will give you bask the money. Monday
-'orning he was at my place, and he said, "Well, they are mov- :
ing the furniture uptown.l called up the storage warshouse

in 37th street and 7th avo'nué, you come over with me and you

can inspect the things there." My brother, mygelf and Fishman



vhat was the ysttor!. He walked out and called up and they

‘m thin. and he -d!, *I will call them wp, -uur

told him that the Marshal's nawe wis White. He kept us on

the -tr«t until 5 o'clock, and he said, "I will uu you
what T will do. I will cal up." I said, "I domt want 1t,
1 don't know who owns the stuff, I haven't had it, I only
gave you the l‘b'upy. to show it and after I see the stuff

if 1 1ike it T will buy it." He said, "What is the difference”
1 saiQ; “If 1% comes te my plase, it ia with the wadersrandingd
that the stuff is not the man's and unless I like it and you
convince me it is 0.K, and you are buying it off a le~
gitimate man and you say I g.t it legitimately all right.Ve
waited at the place of bu-inoﬁ until about 6 eo'cleck,and he
said, "I will tell you what we will do. VWe will run wp
there and we will see what the trouble is". '~ So we grabbed
a tn.i:l, and  we ro.d. up to 155th street and BRBroadway, and he
says, "I will tell you I have a doubt as a lawyer, I think

that it is lgt_urut the law for us to break into an apartment

after 6 o'olock, I better call up some Marshal." He walked
into a toloph.’ﬁo booth and he says, he called up the Mar-
shal, he made me believe he did. He said, "I don't want to
make myself liable for damages, he says, "I am going to
call up the police station, and ask fbor the house detective

and see if he can get him. He walked into a booth, and he
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: “‘h u 0.!.' we took me to 5lst or 52nd street nul

| mm m, the otation hnuu and he there asked roh

the houes d.totun and they uld him he was not in. He said,
"We have mothing to do until tomorrow morning. You will hear
from me tomorrow how things are". The next dny he -_d. he
has got to go in court, busy with e sleits. aad If 1
un.jtv believe that the furniture is being moved "go' wp

there for yourself, and see for yourself, the vans outside."
I ¢rnbbo‘ a subway with m$ brother and I went up' there to
156th street and Edgecembe avenue. Sure omm the truck
stood Vthoro, the vans were outside, the Breadway #torage

I believe. We waited outside about an hour and saw the vans
going away, an empty truck. We saw the driver and we asked
hime-- ol
Q No conversation. What aid you do after that? A Well
after that I decided to ~-- ;

Q Don,t tell what you thought yourself, but tell just
what you di..d. A foll after that why he told me that 1 dnﬁld
meet him--

Q Where? A Over the telephone. He called me up and
he told me to meet him in Court. »

Q@ Do you remember when that was? A I don't re-
member exactly about when this was.

Q Do you remember the day when he met you in Court?

A May 12th.

Q@ This was just prior to that? A May 1lth he called
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WO W), A ke to14 Me - hs %614 me he had the furkitere; .
to convince me I should mot be nerveus, the money is safs |
and 1f there would not be any furniture there will be the
money and if there would not be the money there will be the
furniture, ‘that I should come down to court, the Supreme Court

at ghambers street and meet him in front of Sl chambers street

he will be there at 9.30 and he will convince me about the fum-
iture, that Ré has to get some legal papers signed. I said,
"I will meet y§u at 9.30." I went over and notified my ,1""
yor to be there at 9.30 and find out what this is all abeut.
The following morning at 9.30 I was there with n.bmther and
Mr. Fishman met me there. As we were standing there along
‘came Mr, Greenblat; he told me that was the Marshal getting
me the furniturey, he represented the man; he introduced him
when he came aloné, that is the first time, "Mr., Green- |
blat, this is Gerstner's brother. Mr. Greenmblat went n'ny.llo}
told'm; why that is the Marshal who is going to produce that
furniture. I chidsed the other Marshal, he was not dependable.

Come upstairs and I will show you, show you some legal papers.”

Q Did he say what kind of a paper it was? A He said
it was some kind of a mortgage or a roblovin or something else,
I am nﬁt a lawyer, I don't know legal terms.

Q Did he say where he was going to have that signed?

A Why I think Callahan ox"‘ Cohalan, I don't remember which

name it was; the name sounded like that; he told me it was



ma. Then he m my brother and myself into Part 3,
bnd'h iat us down there and he told me, "1 - going over to
the clerk to find out about it." He walked to the cherk,
I don't know what he said to the clerk. He said "Ve will
have to mﬂ_t a little longer, Meanwhile the counsel came in
and I introduced him to yishman, Samuel Re senberg of 309
' proadway. | : i
Q Rosenberg? A ‘Yu, sir. As soon as he sav my coun=-
sel he ran out. He was absent five or ten minutes and he
cams back and the lawyer Mu“d off him , "'h.tAkind of pa-
. pers have you got, what kind of furniture have you got", and
he couldn't show any papers or any furniture. My counsel
lawyers have been bro,e for less than this."
says to him, "Here, listen,} -- and he said, "Don't worry
about these things and the lawyer demanded Afx-hin by 4
o'clock to bring the money, and he called him a thiof and every=-
thing else. At 4 o'clock that day he rings me at the office,
the lawyor'- office, I was in there waiting, and he dmndod

from my brother and myself to come to meet him and show

u- the furniture, but he did not want my lawyer to come al.ong.
We did not go. About a d.y or two later he rings me again -~
the last I heard of him-- I don't know whether a day or twoee
he rings me again stating he had the mmituro aFr 43rd street,
the Hudson gtorage, and he called that  should come down and
he .wuld show me the furniture, and if I don't 1like it he will

give me back the money. Previous to that I was looking for
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 Fiehman and I couldn't get him. So I went around to 33 st.
: 8.. n.‘«. ad I wms watching his house.

~'Q You went to the Hudson gtorage? A Yes, 'sir, to the
Hudson 'stonco, we came there to the Hudson and up there they
would not tive us any information at all, they didn't Xnow
anybody there.
Q Diad you see Fishman? A No, eir,

Q How long did you wait there? A About an hour and

4n half or two hours.

Q Then you came back? A Yes, sir, to the place of
business. I was in my place of business ten minutes. He came
and he laughed and he said, "I saw you fellows standing there.
Did you think I would come overwhen 7 seen that lawyer of
yours, I don't like him, I don t want to have anything to do
with m. any time I ecall you I want you to come alone. Your
lawyer wants all the property, all the furniture, and I am
not going to cheat you out of a penny, I will g_ivo you every
nickel of yéur money. ' You are only small men, I am out for

bigger game than you. He kept talking to me, that ; was only

helping him that he should get on to bigger game.

(Later part of the answer is stricken out.)

I said,"all right I want my money, am’i I would not rest
until I get it! pge says, "All right, I will give you some
money in a couple of days. A couple of days goes along and
he rings me again, "You can expect some money under your

door from me", how much he did not tell me. pe went 'uu.gw
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more, I kept uu'ui nis office every day. I went wp
to ui- office and he waen't in. I could not get him and he
finally mailed me a check of $750.
. Q When was that. Is that' the envelope in which the
check arrived? A ‘Yo-, sir, that is the invoiopo.
MR, WHALEN:Y offer it in evidence.
Q Do you recognize the writing en that? A Yo,'-, sir, I
do. | '
Q Is that the defendant's handwriting? A That is,
he mailed me th. check in that envelope. .
: MR. nmiln: I object to that as incompetent.
THE COURT: . e cannot describe the check unless you
lay a foundation to put in secondary evidence.
MR, WHALEN: Well, I can do that, your Honor.
Q 'hét did you do with the check that came in that en-
velope? A Ivopono‘d up the ehvolopo and saw it was dated on
Q What 4id you do with the oheak? A I teok the cheek
to his office girl and she brought me ahother cheek in return.
Q ;Iou exchanged that for another check? ‘A Yes, sir,
for the same amount $750.
Q I show you another check and ask you if that is the
check that you later received? A Yes, sir, that is the check.
Q Is that in the defendant's handwriting? A Yes, sir.
Q 1 that check in his handwriting? A Yes, sir.

MR, 'BAL;I: I effer it in evidence.




incompetent.
: Oljiotion overruled. Exception.

(Marked people's Exhibit 4.) :
Q The first check you received in this envelope was sime
dlar to this cheock ,eople's Exhibit 4? A It was similar,.
$750, dbut on the back of the other ohook.u. marked "On account
of $2,000, balance $1250." |

T i AL

Q That was the only difference? A Yes, -1rﬁ that was
dated for a Sunday.
Q What did the defendant say to you about those two

checks? A He told me that the check you have dated Sunday

is no good, I am sending the girl with another one, give her
the check, this one will be all right on the date that is
o : made in the check. "All right", 'I uid, "you send the girl
down, and I will do that for you."

Q- The the first check was dated for a Sunday preceding
the date of thi- choei? A Yes, sir.

i ' Q people's Exhibit 4? A Yes, sir. That is right.

I exchanged the check for her, but I kept the envelope and om
the date that the check was due I sent down to the bank.
Q What date was that? A I believe it was the Bt:h or 7th.
Q Refresh jour recollection. You may look at. the check:
and refresh your roeolhction if you wish, if you o;nnot
. remember? A I remember it was Tuesday the 7th.

Q June 7th? A Yes, sir.




] Q b:i presented that M A Yes, #ir, Fmamsu
© that check but the teller told me he didn't have anything
to;mor it.

MR, MARKEWICH: I object to thate

THE COURT: Wnat he said may be stricken out.

Q Was the check paid? A Yes, sir. il

Q What happened after that, after June 5th? A After.
June 7th-- on June éth I went up to his office, the 9th I
went to his orfio;. I couldn't get near him, I went to his
office on the 10th, on the 1llth of June, the 1llth, it ns on
a Saturday they left me there word in the morning he would be
there about 11 o'cloek.

Q Dont't give us th; conversation you had with anybody
at all, qxcopﬁ Mr. ¥ishman. A He rang me and told me fo
expect a call for Fishman at one orclock. At one orclock he
rang me. |

Q What date was that? A June 11th or 12th-~ June 1llth.

Q What day of the week was it? A On Saturday. He
called me on the phone and he said, "Why I just got some notes
cashed and I have some checks here I un going to deposit. Your
money will be perfectly 0.K., I will bring it into you the
following week. I kept him in conversation for thres«guarters
of an hour, and in the meantime I sent my brother-imebas on
another wire, and I told him to trace that call.

Q Only say what you did? A Yes, sir,

Q Did you see Fishman again after Saturday? A vYes, sir,
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Q 'horp and when? A In the Mercer street police sta-
tion. | ; | .

Q What time was that on that Saturday? A About half
past one or two o'clock.

Q ‘hut was the Saturday following June 7th? A Yes,sir.

Q The date of that last check? A Yes, sir,

Q Did you have any conversation with him at that time?
A He wrapped and started to holler, "A civil case" and all
that stuff, he defied me and everything else and I brought
him down to the Magistrates' Court.

Q You had no conversation with him? A No, sir.

Q This check was given by you to Fishman, this two thpu-
sand dollar check at the piltmore Hotel in the County of New
York? A Yes, .i!r.'

Q At the Biltmore Hotel, in the County of New York?

A Yes, sir. |

Q YNow you have stated all the conversations as far as

you recall that you had with this defendant? A Yes,sir.
‘It took such a long time I could not remember half of what he
told me.
MR, WHALEN: I offer in evidence the envelcpe.
Objected to. Objection overruled. onopthn.
(Marked People's Exhibit 5.) 4 !

CROSS EXAMINATION BY MR, MARKEWICH:
Q How long are you in the furmiture business? A About
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to you? A Yes, sir, that is right.

Q m in new and sdeond hand furniture? A Yes,sir.
Q h‘uttqnu? A Yes, m-," antiques and so forth.

Q You hold auctiens in your place occasionally, do you
mot? A Y;o, sir, I do.

Q You are in the habit of buying furniture from spart-
ments? A Yes, sir. '

Q The entire furnishings? A I am.

Q Do you deal in practically everything or is that your
specialty? A That is my specialty.

Q So that this transaction was by no means a new one

Q Had you ever before purchased furniture before you
had seen it? A Never did.

Q Ybu want this jury ‘to believe, I take it, that the rea=-
son mt you had trusted this defendant with the money in ad-
vance was because .you thad known him? A Yes, sir. :

Q You imdmt se¢en him for five years? A_ That is right.

Q You knew about him for he was a bookkeeper? A A

CeP.A.

Q About five years back? A At the time he represented
himself as a C.P.A.

Q Please answer my question, A That is right. ‘

Q Now you have not rohqnnd that story that you have
told us on the stand? A No, sir, I have not. I have nothing

to rehearse.



tions of myself and you spoke so rapidly when y.u:_ testified

‘A I héard of him occasionally through my bookkeeper.

B
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‘v is it that you are so slow in answering the ques=

for the Prosecution? A I told the thing as it happened as
I go along. ' '
Q Now you had spoken to the defendant on or about the

' 28th or 27th of April? A Aprid 28th.

Q 1921 for the first time in five years. You have not
seen him during the entire time? A No, sir.

Q@ You had not heard of him during tpc- entire time?

Q You heard, I assume that he was an aecountant? A I
il Aed you e 1 heard, '

Q (Question repeated) Did you? A fol. sir, he gave
us -~

Q Never mind about the rest. Just answer the quo-tion,lv
and do'pot.vtlnntoor. : Aps a matter of fact you had seen the
furniture in this case have.ygucmot? A I had not.

Q A'u a matter of fact didn't this defendant tell you

that he was selling you his apartment fueniture? A No, sir,

Q As a matter of fact didm.t you buy the furniture of
this dofondmt? A I did not.

Q You read and write English don't you? A I de.

Q You say that this defendant told you that the furni-
ture belenged to solebody else, a pirty, and that he was ming

to buy the furniture for you? A Not buy:it for me, I did not



~for you? A He would show the money, that he had the money

nlho would get us together with the man; he was supposed
to bring the money back.

‘Q In otﬁor words be an agent for you? A Yoa; sinm

Q What were you to give him for 1t? A I never promised

him anything unless I saw the furniture. I did not state
any amofinf.

Q Any conversation had as to any compensation you were
to give the man who told you he was a lawyer? A None at
all.

Q And an accountant? A No, sir. He asked me and I

said, "I can't promise you anything until I see the furniture,"
Q@ Rather a curious transaction for a lawyer to be in,
didn/t it impress you tlint way? A It didn,t seem so to me.
Q@ Did a lawyer on any other occasion o'nr‘uru to aet
as broker ér agent for you or some one else in the sale of
furniture? A Not that I can remember. .
Q You have been in the furniture business six years

quite extensively} A Yes, sir, that is right too.

Q You wrote this on the side as the check, did you

"not? A At Mr, Fishman's suggestion.

Q You wrote that, didn't you? A Yes, sir.

Q Read that please? (Witness reading) Bought from

‘Harry yishman one lot of eight room apartment for $2500,by




‘that furniture was somebody else's? A That is right.

"I did not.

%h,m. e

 Q Yot you want this jury to believe that he told you

Q loj as a matter of faet, you went over to yishman's

: mn-at,; mr in anyu; did you not? A I did, looking

for him.

‘Q You saw f.ho furniture there, did you nmot? A WNo, sir,
4 :

Q When you saw thd furmiture you said you did not want
it, you wanted your money back, did you nmot. Answer my ques-
f.ton? A I went over there-- i

d On the day when this check was given, in the evening,
did you. go over fo his apartment? A No, sir,

Q You did mot? A No, sir, I did not.

Q You 4id not ses the furniture? A No, sir, 7 did not
e the furni ture. '

Q You did not tell this defendant you did nmot want the

- furniture? A I could not say 1 did or did mot because I

did not see it. How could I tell him anything. He was only
supposed to show the man Ihad the money to buy it. That is

the whole transactien.

~+ -Q Now, as a matter of fact, didn't you demand your

money then? A I did. _

Q when for the first time did you demand the money?
A The following night on the same night, the same night
that he took 1t. ‘




_ i-u night, but he dated it later and 1 called his
cttuihl to it. uw. and he -ud. "That's utuu,‘nt
‘18 the nttor.n, if it is dated Saturday or Jriday.

Q This chesk was pasd? A Yes, sir.

Q He told you he would pay the balance a short time
lates? A He told me to put the check through.

Q He told you he would pay the balance 32,900, a short
t.i.lo later? A I should put the check threough again.

Q ma' he give you both checks at the same time? A !ol.'

Q $500 and $2,000?7 A Yes, sir.

Q Didn't that appear to be a peculiar transaction?
A I n toning_ you why..

Q Didn't Shat appear to be a peculiar transactiom.
Just answer my gquestien? A Not it that time it did not;
it did a day later.

Q You gave him the 32506 at the same time? A No, dn
I gave hime-

Q That you gave him the $500? A I gave him $2,000
firet; he was suppesed to go up and see the man, he wasn't .
there, he said ho would not be ﬁnok until 8 o'clock. He

said you don't have to wait here I will ring you. You leave

- the $500 here in case the $2,000 is not enough. I will give

him $500 more and 1 will also tell him my client has plenty

of money.

Q Did you get a receipt for the $500? A I did.
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t’ﬁuo 15 187 A That cheoke
'Q What check? A That mokmhm in your hand, the

Q Ilat d-to did you give the defendant the 32,000?
A on the 29th. |
Q Mt date d:l.d you give hh the $500? A The same
night or rather the same afternoon.
Q What date was thlf? A The 29th.
Now when did you deposit this checkfor $500 in your

bank? A I believe it was in the morning, the following week,

or that would be later in the afternoon, Tuesday morning

both checks at the same time.

Q When did you deposit this $500 check, do you roinllt
A Tuesday -ofning, the following Tuesday morning. _

Q please look at the baek of it and tell me if this

refreshes $our recollection as to when you deposited this check?

A As 1  said before Monday afternoon or Tuesday morning,

I don't remember, it is so long ago.

Q Why not Saturday meiming? A No, sir.

Q The date of this check? A Bncgmu they  told me he
didn't have enough money in his bank, over the telephmne, fron
my bank I called his bank up and they informed me on the
@btk e 14n°% Navé enough memey there. Ny bank  infermed
his b@k. )

Q. You had telephined to your bamk first? A No, sir,
my bank telephoned.




* 7 T,

Q On Sathrisy merming? A I 41d wot.

T jmaakim you d4id you send anybody over to the bank
with this $500 check? A No, sir, I did not.

Q Did you telephone? A To his bank my bank telephoned.

Q To inquire whether there was money in the bank?

A Yes, sir; that is right. '

Q WVhat day was that? A That was on Saturday moming.

Q You held this until Tuesday, is that it? A I think it
was Monday afternoon or Tuesday morni.né, I donyt remember ex-
actly becauss he told me 1if the $2,000 didn't go through to
hold it awhile.

Q Answerthe  question, and do not volunteer. _Dontt show
such-great anxiety. You got iour money in this case, did you
not? A I did. | .

d Well just answer the questions. As a matter of
f‘lct your entire idea here is to get your money back from
this defendant? A I tried mighty hard to get it. -

Q You tried hard to get it? A Yes, sir.

‘Q That is before any arrest? A Yes, sir, I did.

Q You had gotten $500 eff the $2500 before you placed him -

under ar;‘ut, didn't you? A I did.

Q You had gotten $900 after you had placed him under
arrest? A  did not get it.

Q Who did? A I don't know anything about it.

Q Did you get the $2,000 back? A Yes, the $2,000.

'Q Did you deposit the $50§ check in your bank? A I 414
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q lﬁbvl-, installments did you receive 'th' 081.0001
A 1 ‘recelved 1t in ene lump. | . :

- Q From whom did you receive it? A From my counsellor.
Q Mr. Rosenberg? A Yes, eir. '

BY THE COURT:
Q When did you say you got that? A I ghould judge
* a weék ago ioi;dny.
BY MR. MARKEWLCH:

Q Did the defendant tell you "Whether you arrest me
or do not arrest me I am going to give you the money back,
I owe you the money and I will give it to you back"? A Yes,
sir, he did. |

Q As a matter of fact didn+'t the defendant go to your

lawyer and pay $900 on account and $1100 later? A I don't
know about that.

Q Now did you have any talk with your lawyer about it?

A Yes, sir, I always kept telling my lawyer I wanted the

$2,000 exactly as I gave him and I will not take it in part

payment. o

' : _ Q Dia 'yoixr lawyer ever suggest to you or did it ever
| - occur to you after this man was arrested that you wre te
inquire from the District Attorney whether you should get your
money back or not? A I don't understand you.

Q (Question repeated) A I went to the District
Attomey when they called us for trial the first time. I

saw the District Attorney-- that was about a week or two




. informed that you had received your money? A No, sir, he
daid not. .

Q Well after you got your money fhon you tobd the
District Attorney about it? A Afterwards? Explain that to "

Q You understand the guestion. It is -1@]:0. A It :
may be simple.

Q (Question repeated) A I did or my law,n"r ald.

'Q How long after did you tell the District Attorney ?
A ‘Right the following day.

Q When did you get the money from your lawyer? A Last
Monday. 5,

'Q From your lawyer? A Yes, sir.

Q YAonbdon't kﬁov when your lawyer got it? A No, sir,
I don't know the exact time; I believe he told me Sunday
night. | ' I

Q Did he give you a check? A He ¢avo-m a cheek and
cash.’ | ‘

Q How much cash and check? A A thousand dollars check

Q Did he tell you when he got the money from the defend-
ant? A I was so exoited when I got it I did not want to
listen to him. =

Q %o glad to get your money? A Yes, sir, I was s
glad to get my money back.

Q As a matter of fact after you got your money you

et
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't eare what happened to the case? A That is right.
'Q (Mepastel) A I certainly did care. |
. Q /What 4id you mean by saying before that you did not?

A I did not say so. I did not understand the qt‘u-thn.

@ Did you think you had made a slip of the tongue per- '
haps? A No, sir, not exactly. '

- Q "lot oncily. The truth of the matter is you don,t
care what happens to the case? A I certainly do. If I did
not care =- I certainly do care what happeris to the case.

Q Now you were in Court when you got your money ‘rro-
your lawyer a thousand dollars in cash and a thousand dollar
check? A Yes, sir, v‘ thousand dollar check 1 got.

W Ten AN year Tamyer ot that sine te sdk e BEdmel
Attorney, ' first, whether it is proper for you to focoivo the
money, did you not? A Well I am not a lawyer you' know.

Q Did you ask your lawyer that? A 71 didn't ask
him anything.

Q You knew that this Court was not a collection agency
ywyou or anybody else? A I certainly did.

. Q You kmew that this Presecution ':::nutitutod by you
for the purpose of getting your money out of this defendant?

A That is right.

Q You did not start a civil suit against this defendant?

A There was no civil suit there.

Q You did not start a civil suit? A No.

Q Is there any civil suit pending now? A None pend-




~ Q Acutnlt ‘this defendant? A No, non_o;
| Q Bo after this difdndnnt wms arrested you got youi
money, ever penny of it? A Yes, I have. 7
| Q Didn't the defendant tell you, n.*onruno to time,

that he didn't have any money, he was trying hard to get money
for you? A Yes, sir, he did.

Q You'had a number of conversations with him at his
office? Ay No, I never met him at his office.

Q Well around the Courts some place, on the tele-
phone, around the streets, any place, at the Marshal's office
or 51 Chambers street? A There was no Marshal's office there; .
'that was on the street.

Q On the street? A Yes, sir.

Q How did you happen to meet on the street? A By
lppointpont.
Q In front of what place? A I boi'iovo there is a bank.
Q What bank? A 71 ':‘on't remember the name of the bank.

Q Each time you met him was it at the bank? A No, sir.

Q Well at one time you met him at the bank? A Yes,sir.

Q Where did you meet him thereafter? A As 1 ntatc;!
before in my place of business, once or twice.

Q Once or twice at your place of business? A Yo-,sixf._

Q Then where else? A Up to the time he was arrested .
you mean?

»

Q Yes. A Once in the storage house and once in Mercer
street station.
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A s W&ﬁ te lunch parties unﬁ:, atdan't you?
G 1 ddn't call them lunch parties, I vas trying to get my
‘money back. i |

Q Parties together, you took him out to lun;h? A ves.

Q You went to lunch with him or he took you to lunch
how many times was that? A  Twice.

U8 OONE peeple arensdd A Well, sy drether whs eReds

Q WVho olio at other times? A His lawyer was once and
my lawyer was there. )

Q The ontiro'bnrdon of the convoAruuon from time to
time was about getting your money, is that right? A Well,
naturally that. : |

Q- This p:ouoﬁtiou was m-titutod by you largely because
you wanted your money back? A No, sir, not that.

Q You have accomplished your result? A Both.

Q Call it both-~ did you get your mnoyv back? A And
for the crime that he has committed.

Q Well to send this defendant to jail, that is what you
had in mind? A Yes, sir.

‘6, You want this Court to believe, do you, that this
defendant gave you the non;y or rather the lawyer gave you
the money received from this defendant under the belief that

“you would continue pro-‘ocntiug him? A Unconditionally I
got the money.

Q Unoonditi.ogdly you got the money? A Yes, wsir, ;' :

far as 1 am concerned.
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h W to any lawyer before you had placed _m-

, under arrest? A I talked to my lawyer.
Q Mr. Rosenberg? A Yes, sir.

Q He is a relative of yours? A' Yes, sir, he is by ‘

urru'co. :

Q Did yr. Rosenberg discuss this case with you?t A Yes,
sir, he did.

.

Q Mr. Rosenberg told you what would or what would not
constitute a orime under circumstances such as these? A He
told me it was a crime that is all.

Q How many t_iiol have you di scussed the matter with
him? A A number of times. |

Q How many times was that? A Well, I can,t say exactly,
probably four or five or six times. '

: Q Before you had placed the defendant under arrest your
lawyer went with you, sometime or other, to get the money back
from the defendant? A He did not go with me. %

Q' Well d:l..dn't you meet hi-? A Well not'to get thi
money, but to get hold of him and have him arrested.

Q Waen,t he arrested at the time you met him over at
the Supreme Court? A No, eir, he was not under arrest then.

Q He was not arrested until sometime thorouftorf &k
month later.

Q At that time when Mr. Rosenberg saw him in the Su-

preme Court he said to him "Return the money to my client"?
A Yes, sir. :




‘ _.. 'A temm.t 1 believe have you arrested? A Yool
Q Didn't he? A Yes, sir. | ‘
Q You kmew that the defendant had his name in the tele-
phouohoéi:? A Yes, dr.'

Q You knew where his office was didn't you? A Yes,
sir, T did. |

Q You knew there was not any difficulty of having him

-

oK :

. placed under arrest? A There was difficulty.

s T
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Q You knew that the officer went there and got him,

donst you? A ¥o, sir, he did not.
§ Q Don,t you know that the officer went to his office
i: and brought him over to Court? A No, sir.
:% Q Don,t you know that? A No, sir, ;o arrested him

ourselvese.

Q Vell where did you arrest him? : A My bmihqr; on

Bm‘d‘yo

Q Vhere? A In a restaurant; he was eating and he wait-

ed outside for him.

Q What restaurant? A 540 and something Brpaduy.

-

Q Vho told you in what restaurant he was? A As he

€

was talking to me my brother traced this call up-- thinke
ing the car was outside -~ I kept him on the wire while my

brother got him.

Q He called you up time and again, ‘didn't he? A Yas.

S -‘.t._rfv:,_' e

Q You saw him every now and then? A No, sir, I didn't
ses him. .
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Q You hl.a 1mon‘q.¢ﬁt with him? A Only
after he was caught and he was out on bd.l.

Q After that? A Yes, tir.

Q, Had you seen him a number of times before that?
A The only time as I stated before -~

Q Didn't he introduce you to a Marshal named Groon‘blnt?
A» Yes, sir.

Q Where was that? A 51 Chambers street.

Q Wwhen? A May 12th. .

Q That was before his arrest? A Yes, sir, before his

arrest.

Q' Didn*t he introduce you to some other people? A Not
that 1 remember.

§ Dlilnt he intredise you to Ais wife? A T saiw AN
wife but he didn.t introduce me. )

Q -Didn't he introduce you to friends of his? A No.

Q Dmmt you as a lattor of fact see him a dozen of times
between the time ho was -uppoud to have Dbought the furni-
ture and the time of his arrest? A I saw him three or four
times. l

Q You don't mean to tell the jury certainly you had aif-
fisulty in finding this man? A Yes, I can prove it by de~
tectives from Brooklyn.

Q As a matter of fact you knew whor; he lived, didn't
you? A ves, sir, I did but he was never home.

Q Answer my guestion. You knew where he lived, didn't
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Q ‘!‘0" hov ne 'p. with his wl.to and ohudrol didnrt
m’ A I Inew his wife and children were there.
' Q You knew also where hi- office was? A vYes, sir, I uq
Q Where is it? A 299 proadway. |
Q It still is there? A As far as I know; the last
time I inquired it was still there.
- Q Dnid yoia ever try to get him on the wire? A I did;
he is never in. v | s :
Q Did I ask you that? A Yes, sir, I tried to get him
on the wire. V
Q Do you remember the time he broke up his home and wemt
to live with his mother-in-law? ‘A 1 do not.
Q@ Do you know now that he lives with his mother-in-

law? A I do not.

Q Haven't you been informed that he was? A No, sir, 1
#as not. | ; _ ‘

Q Didn't the defendant tell you that the reason he want-
ed to sell the furniture n-r because he wanted to break wp
his home, he had heavy debts and obligations to meet?

A He did not.

| , Q Didn't the defendant tell you, as a matter of faect,
that he had been living riotously, too high, and was trying
to dispose of a good deal of it? A No, sir.

Q Of his property? A No, sir, he did not.

MR, MARKEWICH: 71 want to offer this check that I
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THE WITNESS: es, sir.
MR. MARKEWICH: 1 offer it in evidence.

~ (The check referred to is admitted in evidence

and marked Defendant's Exhibit A.)

RE DIRECT EXAMINATION BY MR. WHALEN:

Q This $500 cash that you gave him was paid backj on

April 30th, wasn't it, the next day? A No, sir, 1 had to put -

it through the bank.

Q Well, shortly after that, wasn't 1t? A Yes, sir the

follo'iné week.

Q When was this $2,000 paid, do you remember exactly? A I

got the $2,000 off my uncle last jonday.

'Q. Do you remember the day after Christmas or New Vear's ?

A - The day after Christmas.

Q The first Court day after Christmas? A Yes,sir.

Q WVas it Tuesday morning your lawyer came in horo'uth
you and with the d.fondnnt"a lawyer and your lawyer stated to
Judfe McINtyre who was thmn presiding here that this money

had been paid back the day before or the Sunday before on De~

cember 25th? A I bdieve so, yes, sir,

Q So you never received anything except this $500
‘ between April 29th,1921 and pecember 25th,19217 A No,sir.

Q Did you ever see any furniture that was shown to you

by the defendant? A No,

'11'. I did not.

¥
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Q At any place? A ¥o, sir, no place. |
Q Did you tell the defendant pishman who your lawyer

was, his name and so forth? A I did. I told him my lawyer

| was Mr. Samuel Roainbcrg?, and he said, “Why, I know him,*

Q Did you tel him he was an uncle of yours? A Yoi.

~eir, I told him he was an uncle of mine.

Q . You had given him’the address? A Yes, sir; I told
him he went to Atlantic City-- that is what J told him, and I
don,t expect him back ‘for afew days.

Q Did you ever go to Fishman's home? A Once only.

Q Did you find him there? A No, sir.

Q Between .llay 12th, the day you were in the Supreme
(;ourt and June 1l1lth or 12th, the day he was placed under ar-
rest do you remember whether you saw him at all during that

period of about a month? A I saw him in my uncle's office,

that is the lawyer.

QA% yonir uxiclo'. office? A Yes, sir.

Q Did you make an attempt to find him during that period
between May 12th and June 11th? A I meant to say between june
11th and up to the time now when I met him in my uncle's
office=- betwsen May 12th and June 11th ; did not see him.

Q Between May 12tg and June 1lth you did not see him?

A No, sir, 1 could not get near him.
Q Looking for him? - A I looked. o
Q Able t; find him? A No, sir.

Q Go to his office? A I did, never in.
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+ id you ocall ﬁl»qn'ﬁ- telephome? A You, sir, 1

Q. He @104 you -troquontly -on" the tolgpbn. dnrj.né that
period, didn't ho? A Yes, sir-- that he promises to pay--

W Q Now on April 29th,1921, when you got this certified
check dd you believe he was a lawyer -- didn,t you? A I
certainly did.

Q You relied on m-' statement to you?

MR, MARKEWICH: I object to that as being immmaterial
whether he is a lawyer or not ; iawyex.

THE COURT: I will ailov it. :

MR, MARKEWICH: That cannot be the basis or cannot

possibly form any part of the tricKand device. '

THE COURT: 1 will allow it as part of the alleged =

transaction,
' !xc;eption. ;

Q You relied on that statement? A I certainly did.

Q You believed it to be true? A Yes, sir, ]:v believed
it to be true.

Q You believed his statement that heé was the owner of
that automobile that he had with him? A Yes, sir. -

Q You relied on that statement? A I did.

: Qo You boliovpd his statement that he was a certified
public accountant? A Yes, sir, I did.

Q And you relied on that statement? A Yes, sir.

o
4
!
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@ That he owned a house on president street, Brooklyn?

P:_w__';_- o v R v

A That he was building a house.
Q‘ You relied on that sutmnt?. A Yes, sir.
é 'Yo;a would not have delivered this check to him union :
you believed tﬁo-o.liutomnt-? A That is right.
Q As to the -ownorlhip of the automobile; the ownership
of the house in Brooklyn, the t-ac;: that he was a lawyer,
and the fact that he was a certified publie accountant?
A :r‘l. sir. | i |
l MR. MARKEWICH: I move that ald that be stricken out, 7.
on the ground that the defendant is not charged with lar-
ceny by fraudulent p'rotonnaol, ﬁut charged with common
law larceny by trick and device. )

THE odum: Wel#/ the People may show that a trick and
dovico‘,nn used, and the defendant obt;imd the money by
color and aid of it ~- by the reliance of the com-
plainant on it.

.Objection overruled. Exception;

ﬁY MR, WHALEN:
Q You have no personal interest in th:l‘s case now apart
from your ;loairo to know that justice is .dono? A No,sir.
THE COURT:§ wanted to ask him sbout the writing
on that check in the margin thog;. Did you'havo Any
talk with the defendant there about that?
A Yes, sir, 1 did.

Q@ Tell us what he said and what you said? A Why he told
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) that 1 showld fill in there for what y am giving him

 the check, to show the man I am able to buy the furniture of

and sight room apartment, and being that 7 had confidence in
nim I wrote it out.

BY MR, MARKEWICH:

Q You lu"n no personal interest in this case, have you?
A youtniu of seeing justive done.
Q What is that? A Outside of seeing justice done.
Q And getting your money back? A Well, I got it.
Q That was the primary moving fofoo, wasn't it? A What?
' Q Getting your money back was the principal reason for
instituting this prosecution? A No, sir.
Q Now be truthful? A Both.

Q Did one have any gréater weight in your mind than the
other? A Even.

Q Justice and money to you 1“0 the same thing? A Mostly
Justice.

Q ".11’, it is a fact after you got your mhcy you ask-
ed the Diptrict Attorney to drop the case against fho_ de-
fendant? A Wo, sir, I did not ask him.

Talk to the District Attorney about it? A No,sixr,

Talk to himtoday? A lr.A'halon, yes, sir.

O O ©

Did you talk to him yesterday? ‘A No, sir.
Q Well a week ago after the money was tumed over to yoﬁ

by Mr. Rosenberg, didn:t you, your brother and your attorney
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go in to see the District Attorney and ask to withdraw
this case? A' 1 did not. =

% B Lk Tt A Lee, edt. _

Q. md your attorney ask that? A Not that y know of.

'Q n your presence? A No, sir, not in my pro_s;nce.

Q Vere. you in there with your attorney to see the
District Atto;rnoy? A I was.

: Q What did you go in thewe for? A 1 wanted to find out
when the trial was -- I don:t remember really what 1 said.

Q You rmm;ox; what took place six months ago - you
got your money back-- you are interested in justice,and you
were up to see the District Attorney nﬁout it? A 'I had some
new evidence that 7 hn& to give the District Attomey a'bout
the ‘!arshal. :

Q New evidence as to what? A Pertaining to the case.

Q You mean artof you got your money you cné to give
the District Atf;omoy new evidence against the defendant or
Bevisable to ihe defendant? A ‘I baliove it was Defeger Nk

was before.

Q Well the truth of the matter is, isn't it, that

.you testified bcfbro the Grand Jury and you testified in the

lncintraiol' Court? A I did not testify in the Magistrates'
Court. we waived examination.
Q You testified before the Grand Jury? A Yes,sir,
.t Q You had ¢1v.on your statement to the District Attorney?

A Yes, sir.




'Q Before this case came to trial? A Yes, eir, I

p “‘. '

: .Q You know what perjury means, do you not? A !oq. sir,
Q Did you entertain any.t'oar thatnif you changed your
story on the witness stand that you would be prougutoﬁ

for perjury? A I did. i

Q Isn:t that so? A Yes, sir.

Q And for that>roa|or_l you are on the stand here tell-
ing the story that you told before the grand Jury? A Yes,
sir.

Q Isn't that so? A That is right.

Q l!ot_with-tnn‘d:lng the fact tfut you got your money baokfl f :

A Yes, sir.

(The Court admonished the jury calling their atten-
tion to Section 415 of the Code of criminal Procedure,

and . adjourned the further trial of the case until to-

morrow, §riday morning, January 6th,1922 at 10.30 o'clock.)



TRIAL RESUMED,
MR, MARKEWICH: May I recall the last witness |
- for one or two questions? ' - | 1
THE COURT: Yes.

DAVID GERSTNER, a witness for the People re-
: called, ‘

BY MR. MARKEWICH:
A j Q Mr. Gerstner did you get a receipt for the $500
cash? A I did not.

T R
1 o

Q Did you get a bill of sale from the defendant? A I
did not. J
: Q Who are the members of your firm? A Myself.
Q Is your brothir a member of your firm?. A He was
  “ one time. .
Q How long ago? A About four years ago.

Q Your brother is still with you? A He is in my

dmloy.

- Q In your absence your brother signe checks as attor-
‘ ney? A Sometimes. .
i - Q When was it that your brother and you dissolved?
A That was about around 1916 or 1917, around that time.
Q Was it about the time when your brother had trouble '
vith his wife? A I think so; around that time.
' Q She sued him for separation?

- MR. WHALEN: I object to that.




| THE COURT: How is that material? .

a ﬂ. MARKEWICH: I want to show, if your gomor
phin'. that this witness for the pﬁrpo-o §t defrauding
the Court in an action between his brother and his sie-
ter-in-law gave out that his brother left the business

' s0 that he should mot have to pay her any alimony,that |
he is not earming any money, in oth;r words he was guil -
ty of an unworthy act.

THE COURT: Well that is going rather far afield,

s ‘:
e
o
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Of course, a witness may be asked, in cress examinatien,

anything tending te affect his credibility. Do you say

you intend to ask him whether he made a false affidavit .
to the Court? '

T PR e e P

MR. MARKEWICH: Yes, sir.
THE COURT: Well you can ask him as to that, but

tlpt does not involve any question of separation.
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BY MR. MARKWICH:
Q A'It any rate your brother had trouble with his wife
! _ n"bout four years ago? A Yes, sir, about that time I q.u't
: fo-'olbor the exact date. Yomitng
E’ Cy Q -He does not live with her now?. A No, sir.

Q When you were partners together what vas your broth-

er's drawing account? A 1 don't remember.

Q The same as yours, you were equal partners? A About

that.

Q Now what does he get? A He gets about thirty dollars

PSR s
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MR, 'HALII;: - 1 object to all these details. He may
‘ask the vﬁnon any particular question ;- to .any d--
honorable act he may have done.

THE COURT: You may ask him if he nado.a false af-
fidavit as to ocertain matters.

BY MR. MARKEWICH: |
Q Were you asked at any time to make an affidavit as

‘to what your brother was earning? A Not that I remember.

Q@ Wouldn't you know a thing of that kind? A Not that

I know of.

MORRIS GERSTNTER, a witness called on behalf of
the People, being duly sworn, testified as folows: :

DIRECT EXAMINATION BY MR, WHALEN:

Q Where do you live? A 227 Waverly Place.

Q You are a brother of ﬁvid Gerstner? A Yo_a, sir.

Q Do you know this defendant, Harry Fishman? A Yes.

Q How long have you known hin? A ¥For the last six
years.

Q You first met him as a bookkeeper in your place of
buniuou? A Yes, sir.

Q Did you see him in April, 1921? A The 28th, yes,sir.

Q Iho 28th of April? A Yes, sir.

Q Were you there when he came in that day? A I was
in the back. My brother called me out‘to‘ tell me that he is

in; he asked me did I recognize him and I said no.
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: ‘ Dia you take part in the conversation with Harry
Pishman that day? A Yes, sir.

Q State what you recall. A Y'os..w' brother called me

in, and he said to me, ‘ib you know this rollév', , did I rec=
ognize him, a:?d 1 -qid, *He looks familiar but I can't place
Rim". He says, "Don't you remember Harry yishman', he used to
keep books for us across the street." I looked at him, and I.
said “yes, th;t'- right, I remember him now." He says, "You
are looking fine, what are you doing with yourself, how are -
you getting along®, and I said "pretty fair, I can't kick,
how are you ¢otti-.ng along.” He says to no'; "I am wll off",
he says, "I am a lawyer, I ama C.P. Ay, I own a beautiful
cur,v I am building a home in President street, Brooklyn, pute
ting down twenty thousand dollars cash." This conversation
went on that way, and he said to my brother, "How much did you

invest in the building." My brother said about fifteen thou-

. sand ‘dollars cash", He said, "Well, Inguess you haven't much

funds left in the bank after investing so much money", and my
brother said, "I always carry five to ten thousand dollars

in the bank." He said that pretty nice. We kept on talking
then Fishman told my brother, while I was there, he said, "I
got some very big clients, I can put a lot of work in your

way. You will hear from “,v gomd day." That is all.,  The
next day my brother toyll.- me he got a call from him.

Q Don't give the conversation with your brother only

ﬂl"“ ]
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'o'o;.ox I should judge.

Q ‘lt ulo ulmooo him thntm? A Abvout ene

Q He came into your place? A He came in and he says,

*Come outside, boys, I will show you some car." ' We went out

and sure uouch it was a beauty, a private chauffeur there,

and anybody wou]_.d like that car.

Q What kind of a car 'u.' 1%? A I don't know anything
about cars; it looked very pretty. ;

' Q What was the style? A It was a beautiful red stripped

car, » ;

Q It was not a Ford was it? A No, sir, I should say
not.

Q What style of a car do you say it was? A It looked
like a Pierce-Arrow to me.

Q Do you remember the color of the car? A It had a red
-trtpo set in. |

Q What was the ~nichiuo'- colox?

THE COURT: That is not material.

Q What was the conversation you had with Fishman at
that time? A He came in and he said to my bmth;r and my-
self, "I would like to speak with you private business. Have
you got a place where we can speak and nobody hear it". "Sure
g0 upstairs.” 'p went upstairs and told the workmen to go -
don. We sat down and he says to my brother, "Listen I

have got a client who is a well to do man, and would like to
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; an .l*ﬁ )hi., eight Oriental rugs, and the finest twin

31

dlaposs of his furniture including a baby grand Steinway plamo,

bedroom suites you ever set eyes on. I think I can put over

¢ ] g
that because it iw one of my clients who wants to dispose of

- it, but he don§ want to be mixed up in this matter. Of course

we got interested.  He said it was his client, he kept the
books for him and he knows exactly what he paid for it, that
cost him $18,000. He thinks he can buy it for $2500 or $3000
if he knows it is a Regitimate buyer. Have you got -;ano-
t)ling to show this man, have you got any checks with your

firm name on". My brother said, "Yes". He uiti that is.
vhat I want, Then he says, he told us to come out again and
put us in the car -- "I will tell you what I will do®, he. says,
"you ban make out a check to me and I will show this check
that I have a legitimate buyer and I am suré I can do business
with him, but you cannot see that man". We asked hin where
is this man and he said, "I will not tell you but I will take

you'thoro.' 80 we said, "All right". He stopped us over

in the bank. My brother goes in to make out the check and
he says, "You better certify it, that will be better", and of
course my brother says, "all right". While certifying it I
said to ]jinhnan, "What is this all about, what kind of a

man is this", and he said "this man is living with a fast
woman, his wife 4is in !nropi and she is coming back and he

don't want to be connected with it, he don,t want to be

. Xmown.®  That is the conversation ; had with him. while my
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: : MR, MARKEWICH: I ask that that be strioken out.
. Q Your brother was not there? A No, sir, he was
cortifying the check.
" THE COURT: I will allow what the defendant said to

E

this witnees.

BY MR, WHALEN:-

e

Q What else? A After he certified the cheek he came
% g back and he says, *I will $11 yeu what I vill do; you Destes
draw five hundred dollars cash more, if <two thousand is not
enough the f;yo hundred I 'nlv show to him that I have five
5 ' hundred cash more that may ohose the deal. My brother drew
the five hundredjand my:byrother kept th'is two thousand cash
.'1n his pocket and the five hundred cash and we nht in the

car and he drove us up to the Biltmore Hotel. He says the

man has a private room here, and has an apartment somewhere
else, but he lives here to-pbraruy.‘ He shook us in the

lobby and he says, "I will go and ring this fellow, and see

if I can get him, " He was away five or ten minutes and he _
comes back all sweated up, and he says, "I‘ can't get a |
connection iﬁth him now because he is away, ; when he comes
back, he says, he is not in now but he will be back at 8
o'clock,. He says, "I will tell you what you'do, Gerstner, »
give me the two thou-andAdo],}_ar ,_d;ook', and when he comes in

I will show it to him. My brother says "Why should I give you
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the two thousand dollar check™, he says, "I don't know what -m'

- cheek. He says, "Well, I will tell you what you boys can do.

nappen to you®, he says, "What security have I got 1f anything 252
wponll to yous  You got my certified cheek". My brother I
says, "I will tell you what to do, give me one of your per-
sonal checks, and I will give you thin check, and when you
come back and return me my check, 1 will give you ysur ehesk
back". He hesitated a bit, and he said, "All right, I will do
that". He goes away again for five minutes, and he comes and
says "Give me the five hundred dellars.and my brother says "all
right, if you give me one of your personal checks for ﬂn

hundred dollars®. So he gave him another five hundred dollar

You go back to the place of business, and at 8,30 tomorrow 7
I will 50 back, I will show the man I have the money, and a le~
gitimate buyer, and I will return your two thousand dollar:
ohook and the five hundred dollars in bills, the same num-
bers, you can take the nu-bor- oft them, and you return me

mine when the deal will be closed, and I will do business with

this man. So we went back Qnd he was supposed to ring us that
same night, at 8 o'clock, and let us ‘kn'ov whethér he had seen.
this party. We waited until 8 o'clock and he never rang us
and of course we got ~-

Q I don*t want any of your thoughts, tell us what you
did. A In the meantime that same day ke told us he was mar-

ried to one of the YorBer's daughters, and when we saw he did



twbr‘o m vn ‘that same Deautiful car standing outside.

'ﬁ brother says to me, "You go inside and inquire”.

Q lba't ¢1n us the conversation with your brothor.
State what conversation you had with Fishman? A ! went in

there and inquired for Fishman from the man who was on the

floor, and he says to me, "You mean Counsellor ¥i shman"and 1

saldyes, ‘he is in the back with his wife, he will be right
out." My brother and myself and Fishman came right out with
wife. My brother said, "Listen Fishman, you never called me .
up. Give m the money back and here is your check®. He ' _
says, "Yoﬁ damned fool", he says, "do you think I am going #
to carry so much money with me on Broadway.! put it in my

safe. Tomorrow morning I will be right down at 8.30, and

give you your check, and the fiv“o hundred dollars, and you
return me mine, don't be afraid®, he says, "I ah not out to

do anybody." So my brotlier, or he says to me, "Will you ride

me down to your place of business, Gerstner, I want to show

my wife a parlor suite I liked, and if she likes it-~ I
rode him down and showed her the parler suite, and he says
to me "Put that away", he says, "don,t sell it, that is

mine". I said, "All right". He went away. The next morn-

ing at 8.30 he did not show up. So my brother says "Let us
~ go to the bank."

Q Don:t give the conversation with your brother. A The
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sing at 8.30 he luni ‘n..
Q h- d41d you see him again? A a.w-m uun.
l Vhat time? A About 6 o'elock.

Q Vhere? A In our place of buqimn.

Q x. oﬁlo there? A Yes, sir.

Q What conversation did you have um him at that time?
A ly brother says, "I want my money that I gave you last
_nﬁcht,qﬁ I will return you your ohoci.; He says, "I will

tell you another thing," he says, "You see what I deposited

- this morning”. He takes out a bank book and showed me he

deposited five thousand dollars, and he takes out another
bnk book, the City yational Bank, and he says, "You kno' that
is one of the biggest banks, no mmall dopo.it.or can dnpodt
money there. You don't have to worry, and another thing I
will tell you what I will do with you, I will take you uptown
to a friemnd, and he will return you the money if you are
&raid.' We took a taxi and mh to Edgecombe avenue and
lﬁth street, and inquired of the elevator man at that house
.ﬂuﬂur Mr. Ryan was up stairs. He told Mr, Fishman that Mr.

Ryan is out of town, he won't be in. So we rode back down-

‘towne.

Q Then did.you see Fishman on Monday? A Monday morn-
ing we went down and called up his bank, and he told my

brother,"Listen over the telephene to let him hear how much

- balance he has in the bank. He told my brother "Don,t put




.'ut .u,' m mm, on mmy,-

ull_ my mum- put the check umu, the five hundred dole

lar cheek.

Q When aid you see nm next? A I bu't recollect

what day 1t was.

Q Was it that week? A Yes, dr, that week.

'Q Where? A I think he called up the H. Storage house

to wait for the furniture te come.

Q That is where? A 37th street md 8th avenue.
@ You went there with whom? A With my brother.

Q Did you see Fisiman there? A Yes, sir, he came

 after we were there.

 Q What time did you see him again that dny?. A It was

1p o'cleck, we had an appointment. _
Q You spent the 'hélo dm A Yes, sir, the whole day

over on 8th avenue waiting :or the trucks to come down. He
also took my brother uptown to where the trucks were stands'
ing ‘_outudo of a building, I was not there. I kept my ﬁlm
o‘f business open until B8o'clock in the evening, with my men
waiting for that furniture. V

. Q When did you .ﬂo him again after that? A. After that

that's right, he said he had some papers to get in the court

- and he must take us down to Chambers street. 'We had an ap-

pointment with him one nrnlu at 51 Chanivers street acress
the way from the -urthoun.

L] lhyourouu‘bcrthodcyounrothord A  think




not mbstaken.
Q May 12¢h? A Yes, sir.

1t was the 12th of May if I.am

* Q You had not seen Fishman in between the time you saw
him at the itqrago house in West 37th street onv May 12th?
A l@, sir.

Q Now what did he say on May »2th when you ﬁt him?

A He says he has got to get some papers from an attachment
on the furniture, he has got to get papers to move it. In
the meantime the Marshal passed, and he came back with the
hrdul, and he says, "Meet Mr, Greebblat, Gerstner Brothers."
We shook hands and he says to the Marshal, "Don't forget,
don,t leave your office, I have got some work for you; The
Marshal left. He sald, "All right boys we will go £o the
courthouse.” He took us inside the courthouse and it was
Greenberg against Greenberg, and I said, "What is this,part-
fur-, what kind of a trial is this." He says, "It ‘1-
nothing, I vu’n ‘tell you what you do." He took me over

and he said, "You call up §rchard 5, and tell Greenblat not

to leave his office." pyeantime when I went out to call Green-
blat Mr. Rosenberg happened to come into the court room, and
he -iyl "Where are you fellows uttinc,'ﬁ and I said "In

that part over thoro."' : S0 when I came back, after call-
ed Greenblat up, Fishman was gono; and when he came back,
Ro-onﬁorg said to him, "What kind of a game are you up to,

what are you, a.counsellor®, and he said he was and Mr, Ros-

enberg said, "Do you know there are less thi.ug- than that a
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ﬂmu uu bt ¢ 4 you don't buu that money by 4 o'clock
we will have you arrested.” At 4 ovelock he rl.u- w. :

Q Where were you? A In Rosenberg's office. Mr. Ros~
enberg told us this fellow was a thief. :

MR, MARKEWICH: I move that that be srrl.okon out.
THE COURT: Strike it out.
BY MR, WHALEN:

Q Vas the defendant there then? A It was on the tel-
ephone. He called up at 4 o'clock.

ﬁ Now at 4 o;oiook you and your bhrother were in
Rosenberg's office? A Yes, sir.

Q Did Fiehman talk to you? A No, sir.

Q Leave out that conversation. When did you talk
with Pishman again? A Well, I have not seen him after
that. |

- Q@ You neversaw hinm again? A No, sir, until I omd':t
him myself. |
: Q Yow when was the day that you saw him again? A The
day, that Saturday after I caught him, he was #alking out of

i ~ the ’buiildiu, and on that big same automobile, I took him

off the rurning board of the auotmobile, and I :ﬁ:-, "Now,

I got you, come to the Judge." fHe says, "Come over to Brlook-
lyn, and I will give you the money", and I said, "No you will
tell it to the Judge." ‘
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I Do you iliq the date? A I know it was a very
hot ﬁ; I xnow it vas a Saturday afternoon. :

Q That was the day he was arrested in this 6nu?|
A Yes, sir.

Q Where did you go with him after that? A I walked a
block and a half with him end I met an officor; and 1 asked
B . i the ofﬁhcr will he assist me to bring this man down to ‘the
g station bﬁaun, and he did.’ :

Q You took him to the Mercer street station? A Yes.

Q What did Fishman say to you at that time? A He said

.‘ _ to me “come over to Brooklyn and I will give you your money."
; I says, "1 do"n't want no money, tell that to the Judge, I don't
? want any money, I want you to come down to the station house."
: Q After that you didn't see him any more -- you had no

’ ’ further conversation with him? A No, sir, no conversation

with him whatever. :

,:_: Q I show you People's Exhibit 1, Will you examine

that and say if you ever saw it before? A Yes, sir.

Q When did you see it first? A That check saw in the

bﬂ after my brother certified it.
e Q That was on April 29th? A Yes, sir.
Q Is that the check which your brother turmed over to
Fisgman at the Biltmore Hotel? A Yes, sir.
CROSS EXAMINATION BY MR,  MARKEWICH:

Q@ Do you remember the five hundred dollars cash you

T turned over to the defendant? A Yes, sir.

e
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Sl ﬂly'l .ot a uitipt for tutt A1 dldn't nvt-v
-& receipt; | I ﬁhﬂ turn w money over.

7 Q Did you see your brother get a .rocoipt for that?
A No, sir.

Q You were present when the check was turned ";ﬂ
A Yes, "-:lr.. :

Q I suppose Rnuniorg c@ to the court there by ao-
cident? A What court?

Q That pourt there in the Supreme Court? A That was

no accident.

Q He came there by appointment with you? A My
brother told him, surely.

Q He told him you would be in the Supreme Court

there? A VWe didn,t tell him anything: my brother just told

him the story.
Q You told him before hand? A Yes, sir.

Q He was there pursuant to an appointment? A Yo'-,dr.

Q Did you talk to your brother about this case last _
night or this morning? A No, sir; he went home and I went home .

Q You don't mean to say you didn't ask your bro_thor} :

what he testified to on the stand? A No, sir, 1 didn't have
to ask him; I know what he said.

Q I am asking you vwhether you had gpoken to your brothe

er about this case? A Yes, sir, 1 have we are brothers and

we can talk.

Q About this case? A Well we passed a few wo

s T Trrweumrp——




‘,io;. idi m -n ho tuuﬁu to? A No,sir.
Q u‘ you ask him whatnhe lt.ltiﬁ.d to? A Yo,
Q 8o as to check up the story? A No, eir, ‘
Q nut you vo\nd tell on the '-tcndf A No, eir,
Q low the very first time that you met Fishman you say
was on uu,.zath of April, 19217 A Yn, sir. .
Q You hadn't nor‘x him before that for about five
- or six years? A Yes, dr.
,;5:" | - Q Then you saw him the next day? A Yes, sir.
Q He spoke to you about furniture? A Ye s, sir,
"he spoke to my brother and my self,
: Q Did B tell you who the party wast A No, sir.
- | . Q Did he tell you where he lived? A No, sir.
Q Did he tell you where his apartment was? A No,sir.
Q Did it on'r occur to you to tell your. brother when
he went to see the furniture that the defendant had to have a
‘check made out to ybur ',bx;othor'- order? A We didn't go

to see no furniture.

; : : : . Q You were supposed to go there and see the furniture?

: A He was supposed to take u.:; all he wanted to do was to show
the man he had a legitimate buyer.

Q You wanted the furniture? A VWe didnit see agy.

Q He wanted the furniture? ‘A We would have bought

it if we psaw it.

Q You wanted to see the furniture? A We want a lot

of things. 29




¢

Q You would n‘ot'w 1t, would you? A If I had seen u."'
Q If you had seen the furmiture? A Yes, sir. "
Q 80 up to that time, not having seen the furniture,
“you did Bh T WS £0 e worth, did you? A How should I
know if I donst see anything.

Q Please answer the question and do'n‘:t argue with me,
Mr. Witness.
o THE COURT: 1If any rebuke is necessary I will do it.

I am not going to have a witness insulted and bun:l'od

by counsel.: :

MR, MARKEWICH: I beg your Honor's phrdon. :

Q You wanted to buy the furniture? A Yes, sir, if I
saw it.

Q Dcncx;ibod to you by this defendant? A Yes, sir.

8 You Mad talks. with your brother alens \he: Sussiinids
A 1 didn't talk about any furniture with my breother.

y L]
Q Your brother had talked with the defendant and you

SR S e

y 1 ,b were present also and took part in the conversation? A Yes.

Q@ Then yishman you say had told you to make out a

check? A No, sir, he didnet tell me anything; I have no

right to make out a check.

T
.

Q He told your brother? A yes, sir.

-

Q You were present at the time that he did that? A Yes
B Q Was it FNishman who suggested that the check be made

% : out to his order? A Yes, sir.




ouu h m at that time thnt :lt was rather -tuuo ut a

qu_: should be made out th the order of ¥i shman? A No,sir,
- Q .'l'hn-t_dtd_not ocour to you at 911? A No, sir, not

after ,ho-tol.a'm ho‘ was a conaunoln

| Q That did not ocour t§ you at all? A No, sir.

Q You never had any business with a lawyer before

in bgying furniture? .A With a lawyer-~ 7 wasn,t afraid to.
d‘ business with him. .

Q You never did business before with a lawyer in
-purchasing furniture, did you? A I dox;.t recollect.

Q You never had a traﬁnction of this kind having
g ‘ made out a check to a lawyer for furniture? A Not that 1

. can remember.

'Q This defendant, after the check was made out went to
the bank with you and had the check certified? A The check
' was certified at the same time that the automobile stood out-

side the first day we went to the Biltmore.

Q Who went to the bank? A My brother, myself and Fish -
man. ' |

> e Q After the check was certified there was five hune

dred dollars c¢ash drawmn? A Yes, sir.

; : Q That was done simultaneously, at the same time?
A After he certified thé check he told him to draw five
ﬂ hundred dollars ioro cash.

Q What time was it you arrived at the bank? A It must
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about 1.30 or 2 ovoleek, I don,t recollect exmctly
, . : ' s
Q Was it three o'clock? A No, sir.
Q i.-.ma 2o WAt ¥R e Gefendant Wevel
A pe took us in the park., I asked him where he was ¢61‘n¢
and ho- said to the Biltmore Hotel. . |

Q Whomdid you inquire for at the Biltmore HoteR?
A Ve had nobody to inquire for; he toid us to sit down and
s0 we sat down.

Q You were going to see the furniture? A He was going
to see the man to show him he had a logitiuto buyer -- no
furniture at all.

Q VWVhere were you going? A Where he was taking us,
we were going and the car was taking us. *

| Q Did you inquire of him? A He w;nt with usy and he
says, "I can't tell you now, Iv can blil-you after the man
agrees. . |

i Q Vhere did you go after you left the Biltmore?

A Back to our place of business. He said we should not
leave the place of business until he rings us at 8 o'cloock.

Q What did he say at the Biltmore? A He said, "vI will
see this man, and I will tell you whether I can pull this deal
off after I showsid him I. had a legitimate qu.

Q Did he tell you where the man was? A He said he
left the Biltmore Hotel. temporarily.

Q Did he give you hin name? A No, sir.




Q@ Tou waited in your plase until 8 o'cleck that might? &
: Q WVhat was the usual plounq tm'or your place of
business? A 6 ofclock. B
Q Dﬂmti it ocour to you that there was something
 strange about this transaction? A If you wereé in my place
you would feel the same way, : '
Q Will you please answer my question. A It looked
kind of strange. ' . 7
Q You are intelligent. Pleape answer my question.
MR, MARKEWICH: 1 ask your Honor to admonish the wit =
ness to answer the quiltion.
; THE'OOUR‘I': Yes. npepeat the question.
4 | : Q (Question repeated as follov-:. Didnit 1t ocour to
) you there was something stramge about this transaction?) A Yes,,
| sir; that he did not call up.
e Q Now what 4id you do? A My brother said "Let us talk

a walk up. on 3m§dm; he told us something, he wgs mar-

rioql to a daughter or a niece, " let us take a walk and in-

« quire and sure enough --

B e “ Q A daughter or niece you didn't know which? . A I
don,t recollect it; he said he was attached to the Lorber
family, the restaurat manl on‘_]rpadny. We rode up there and
sure, as we got there, that big car stood there.

Q Now I assume you are telling the truth to the jury?

o LA

A Yes, eir.
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i:t a tnt that u was lr.. ru-n m uu

 you a had an appointment with her husband the follow-

ing day at Lorber's Restaurant, at night? A 1 didn't
know who his wife was; never saw her in my life.
Q Never sav her? A ¥o, sir.
Q Did you ever see this lady (pobnting to a _woman in
the court room) A One time.
Q VWeren't you over at her home? A One time.
Q Werentt ybu over at her house? A I don't know what
housé you mean-- one time I was here.
Q 133, I think it is, St. James Place, Brooklyn?
A Yes, sir..
Q. Were you there on the 29th day of April, 19217
‘A When? |
'Q I said the 29th day of April, 19217 A No, sir.

Q Veren't you there to look at the furniture in her
home? ‘A No, sir. : ' _

Q Didntt she tell you on that day she had an ap-
pointunt vit.h her husband at yorber's restaurant? A Toll me?

Q Yes, you‘l A lo, sir. “

Q 'oromt you at her home after that about ten or twelve
times alone or with your brother? A I was there one time
with a summons, ndwiuto(nc_or to assist me in serving
the susmons; that is the one time I was there. |

Q Now did you on that night inquire at Lorber's res- .

tauramt whether Fishman was married to Lorber'ssister or




ﬁ;ut & W, s o
; ' Q How long did you remain at Lorber's restaurant?
A io waited about five minutes outside, not inside, we
nitcd outside.

Q How long were you there? A About a minute talnu
to.'tho man on the floor and asking him whether he-- I saw
ﬂ- car dd I figured sure he was there.

Q You saw Fishman and Mrs. Fishman? A Yes, sir,
coming out; we were outside. - 4 :

Q Mr. and Mrs. l'ilhm both? A vYes, sir.

Q 80 it was twice that you had seen Mres. y:l.ahl_n now.

You saw her at one time at yorber's restaurant? A You asked

me if I was in her home.

Q WVhat did the defendant tell you at yorber's? A My
brother said,why he didn't call him up, "You better give me

the money. You return the check, - give me what is coming

to me . and we will oali it off." He said, "You damned fool

do you think I carry all that money down with me on Broad-

way, I got it in the safe, I will be down tomorrow morning
at 8.30, 1 will keep the check myself and when the man agrees
to sell we will do business.

Q Vas the man there that morning? A No, sir.

Q Did the defendant keep his word? A No, sir.

Q The matter became stranger to you? A A 1ittle bite

Q

You began to realize there was oonﬁthing wrong about

the transaction? A Yes, sir.

L i et
1'—‘|



otﬂu and we mouldn't got no oonnoouon.

Q ‘l'honiut dldyoub‘l A nonnmmgup. and

he said ho would bo over at 6 o'olock.

Q ﬁon was that? A The same snturdny.

Q What did you say to him over the wire? A I didnet
speak to him. My brother spoke to him; I nevermppke to him
on the wire. ‘

Q@ Then when did you see Fishman after that? A That
Saturday night. ' '

Q Where? A In our place of business.

Q What did he say to you? A He started to tell a lot
of stories. He says, "If you are afraid of your money" to my
brother, "come right uptown to a friend of mine, Iﬁﬂvill get
you your money, and we will call it square or call it off."
My brother says "all right." |

Q The it occurred to you that the entire transace

" tion did not look straight? A 1t didn,t look straight to me

just then, but he convinced us again with his sweet talk.
Q Do you moan to say that after all of this had taken
plnco you were again convinced by rilhmm that it was .truwt?
A Yes, sir. .
Q Did you say to him, "Please take us to see the furn-
iture. Never mind all this takke  Did you ‘say that to him?
A .1 said oit:hor give us the money or let us see where

the furniture is", and he said, "I can,t today."
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'@ Bti1l you were convinced by him, by what you ocall
N4 aweet talk, that it was all right, 1{ was a straight
ttﬁuotioa? ‘A Yes, sir after he showed us t.h; bank book,
the City National Bank, and the other bank he deposited in.

Q He told you not to deposit the money until yonday?

A Yes, lir.' iu told my brother not to deposit the check un-

til Tuesday.
‘Q You got the checks Saturday morning from the de-

fendant? A Friday, before, .Friday up in the Biltmore.

Q The ,riday after you got the check from the defendant f"

A I got no check from him at all.

Q VWVhen did your brother get the check from him?

A The rriday after my brother turned his checks over ho
tux_'nod over the checks.

Q After your brother gave the dqroudant his checks.
and the cash the defendant gave to him two checks? A That
is right.

Q That was priday? A Yes, sir.

Q Saturday you did not deposit them? A No, sir; it
was after twelve o,clock.

Q You got the checks _riday? A My brother did mot
deposit them I do not know why.

Q He did not deposit them? A He did m__)t e put them
throu-gh. ‘

Q Did you inquire at the bank if there was money enough

to meet those checks? A My bdrother, yes, his bank called

R L
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mk and he told him he had already put that check
 through and he drew on it; that ve could not stop it. My brothe
or wanted to stop that certified check when he did not show wp.
- Q FNotwithstanding the fact that the defendant had used
your cheek you still thought tﬁat the transaction was -tri.iut,
is thlt‘ right? A ':'hat 'a.- the use of thinking; we didn't
get the money-- - ‘
Q Is that what you mean to convey to the jury? A 1
thofight it was straight after he told us the lnloo story.
Q You are in businees how long? A 8Six years.
:7»‘.»‘ : Q Your brother is a licensed auctioneer? A Yes,sir.
:; : Q Are you too, by the way? A No, sir.
Q You are in partnership with your brother? A I
8 . was before I went to the Army.; before I left for France
;'; I had been.
Q You had been for how long? A About three years.
B Q ‘Vhen did you become a partner of your brother?
B A Started in business 1l years ago together.

‘ gy Q Aspartners? A ves, sir, as partners,

- - Q You had invested in the buuinobu how much? A I
E : don?t recollect what I invested.
K = MR, WHALEN: I object to that. I don,t see how
that is material.
THE WITNESS: I don:'t. >rononbor. We started very

small.

THE COURT: Are you leading up to that same matter?

o
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'BY MR, MARKEWICH:

7

i “

MR MARKEWICH: 'y_u. sir,

Q How much did you invest in the business? A I donrt
recollect; we started in the grocery business. .
Q How long were yoﬁ together in the grocery business?

!

A About ﬁroo_ and a half years; then we went into the furni-
ture business. |

Q About eight years before you w;nt in the furni-
ture business? A No, sir about sl x years ago.

Q After you left the grocery business how much money
did you have? A About two thousand MIIﬁ. plece. |

Q Between you? A Yci, sir.

Q You went into thé furniture business where? A On
University Place and 13th street.

Q Each of you as equal partners? A No, sir, there

were three of us.

Q Three brothers? A No, sir, a stranger and three

brothers.

Q Your brother and yourself and who else? A Another
partner. % | |

Q What is his name? A Fritzer.

Q vwhen did he get ou£ of ity A About 90 days.

Q 9% dAya after he got in? A Yes, sir.

Q@ You remained equal partners? A Yes, eir.

Q Your brother'and yourself? A Yes, eir.

Q You remained in business until when? A -About two

LI ST TP L PR R P P
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f'hhn ! went 1ito the Army. “
Q M yolr- boforo you went into the Army? A 'fol. sir.
Q »Bo. it was not booanu .you went into the Army that
you dissolved business with your brother? A No, sir; not
Just because of that.
Q Two years before that? A Yes, sir.
f _ e '~ Q Did you di ssolve your business? A No, sir.
| Q The partnership? A No, eir." Just the partnership
s ; Q Did you dissolve it A Yes, sir.
| : Q Did you go to a lawyer? A Yes, sir.
Q Who is your lawyer? A Mr, Rosenberg.

Q Samuel Rosenberg? A Yes, sir.

Q An inventory taken there as to how much the bus-
iness was worth?

THE COURT: I think you are going into too mmuch

detail.

Q How much money did you get our of that business

when you dissolved? A I don't remember whgt I got out of it.

Q At that time were you living together with your

wife? A No, sir.

7 Q when was it tha£ you left your wife? A What has
that got to do w_i.t.h this casee. I would not answer those
questions. : : i

MR, WHALEN: I object to the question. i do not
think it is proper or materigl. '

THE COURT: You may put the same question to him
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tuu. !hnt is m only point.
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Q Did you .bandon your wife? 'A No, sir.
Q Any ohi.ldron? A Yo, sir.
Q Are you paying your wife alimony? A No, sir. _'aho
deserted me five years ago. |
Q Sued for separation? A No, sir.
MR. WHALEN: I object to that.
THE COURT: Objection sustained.
MR, WHALEN: I don't think that has anything to
do with this case, and it is wasting time.
Q It was about the same time you diauplvod with
your brother that your wife left you or you loft‘ your wife?
A My wife left before;
Q pow long before? A Well about six months.:
Q 8Six months before? A  Yes, sir. ,
‘Q That you remained in your brother's dusiness? A I
ronginod as a workman, yes, sir. : '
Q You were getting how much a week from. your brother?
A 0;5 a week.
Q Your brother says you are getting $30 . Ve 1is mis-
tako‘n, I suppose? A Well I always make a dollar or so o.x-
tra, about $32, 35. ‘
Q@ You have a power of attorney from him to sign checks?
A fo-._ siry, - small checks.
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jo whetlier he made any falss affidavit in an -
tden. Mt is the only point.
BY MR, MARKEVICH: |
j Q Did you abandon your wife? A llo, sir.
‘Q Any children? A Yo, sir, . :
Q Are you paying your wife alimony? .A No, sir. She
deserted me five years ago. ’
» Q Sued for separation? A No, sir.
MR, WHALEN: I object to that.
THE COURT: ‘ObJ-ootion sustained. -
MR, WHALEN: I don't think that has anything teo
do with this case, and it is wasting time. -
Q It was about the same time you dissolved with
your brother that your wife left you or you l,oft- ybur wifo?
A My wife left before;
Q pow long before? A VWell ibout -nix months.
Q Six months before? A Yes, sir.

Q That you remained in your brother’s business? A \

remained as a workman, yes, sir.

Q You were getting how much a week from your brother?
A $35 a week.

Q Your brother says you are getting $30 . Ve is mis-

taken, T suppose? A  Well I always make a dollar or so ex-

tra, about $32, 35.

Q You have a power of éttomoy from him to sign checks?
A Yes, ur{ small checks.

iy b g e et SO
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sign? A Well, I nmever sign any big checks at all only in

_torn's office? A Not until after Mr. Rosenberg had spoken
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Q Well, s ‘there ahy 1

¢!‘ -
imit on any checks that you

case freight comes in.

Q You power of attorney is general to sign the checks?

'A‘IYQc, eir, but I did not sign a big ohook.

Q Well, as a matter of fact when you saw as the dick=
er went on with the defendant that the transaction was crook-

ed did you go to the police court or to the District At~

to him in the Court and after he had us in that divores
court. .

Q When fior the first time did it ocour to you that
the transaction was crooked? A After [Rosenberg spoke to
him when I was there. |

Q@ On May 12th? A Yes, sir, May 12th.

Q So for about two weeks you had believed that the
transaction was all right and that you would still get the
furni ture no’tueh-tanding the fact =~ A Not get it, we inl

see it.

Q@ That was notsithstanding the fact that the checks

that you had received from the defendanty- A I did not

‘receive any check.

Q Your brother had received them? A He received
them.

Q From the defendant were returmed no good? A That is

right.
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D 5 i» !thlutmu Mr. bnui;n.'yonr uncle --

L Vot ..I;CiO.
- Q four brother's unol-o? A Yes, sir, through marriage.
Q Had spoken to the defendant at the court house that
you, for the first time, believed tiut the transaction was
crooked? VA I realized it was real crooked then.
Q You realized tnat i4 was renl sosked? A Yes, sir.
Q When you realized it - was rgnl crooked for the
first time did ydu thonAgo to a detective or a police of-
. ficer? A I went down to the ﬁolico station to get a summons.
' A Q When? A I donit remember tﬁo date, may be a day

or two after.

P TR

Q@ What court? A On Second avenue and Second street

somewheres.

Q Did you apply for w warrant? A _'e got a summons
not a warrant.
Q Did you apply for a warrant? A No, I didn't ap~

ply for anything.

Q You didn't get a warrant? A No, eir, but a sum-
_ mons.
. Q When for the first time did you place the defendant
under arrest? A That Saturday when I caught him.
i Q When was thaflAI’don.t recollect the date.

Q What month was 1t? A I think it was the month of

ik 7

. June.

Q@ The conplaint' in the Magistrates Court says it




 made, ‘would you say mc_wap the date you placed the de-

* times? A One time.

_ o o “‘r"ml Im.

»tndint‘ under arro‘._ti A It was on a Saturday; I donet re-

l-'bor-‘ the date. ' . 4

. Q About the middle of June, was it? A Around in
June sometime. ’

Q So that from the 12th of May when you had discovered
for the first time, that the transaction was croocked you
waited until the 16th of June to place the defendant under
arrest? A I did not see him; I could not catch him.

Q You were at the defendant's home a number of

Q You were at the defendantes office on Broadway? A A
couple of times lpokiné for him.

Q And the fact is the defendant had seen you from
time to time? A He d4id not see me after the  12th.

Q You. say for about six years §r about five years
this defendant had kept books for you and you had not

seen him until &he 28th of April, 19207 A Yes, sir.

Q That is true? A Yes, sir.

Q Isnet it a fact thet.you héva consulted the de-
fendant on a nmbof of occasions about making out income
tax returns? A Me? I had no ’occaoion to consult him;
I never knew wh:re he was.

Q Ismvt it a fact that you came to him a number of

- times and told him about the differences with your wife?

A Him?
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Yes. A I never saw him; I did not recognize him.
*hen 1 d1d see him. '

Q " And you said you made some arrangements with
your brother about drawing money andv that you wanted him
to epdp'a set of books to cover up with the withdrawals? :

MR, WHALEN: I object to thate This witness said
he had'novor seen the man. |

A -lo, sir. -

Q And ilnot it a fact that you told him on a number
ot_ occasions you were drawing large sums of money cash from

the bank? A 1 was?

Q Yes, you were, .‘frﬁm your place of business, your
business? A I never drew any--

Q You wanted books to cover up those payments to you?
A No, sir, you 4can look me up, and if you can prove that
all. right.

MR, WHALEN: I object to that as insinuations
in the form of questions going before the jury.
Objection overruled. »
A ¥o, sir.

Q So that when the defendant said to you at the time
you held on to him oﬁ the day you placed him under arrest,
"Come with me to Broohyn, I will give you’'the money" you
said to him, "You will have to tell that to the Judge"?A Yes,

gir; it was those words I used.

Q At that time the defendant was not in the custody

i
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occasion to get m money; it wasn't mine; it was my

"
: brof_.hor' Se ; j

Q You were acting for your brother there? A I was
actint to l“tch hl!l;

Q You were acting not as a detective, but intérested
in your br;)thnr? A As a citigen that is all.
Q As a oitl-nn? A Yes, sir.

Q And as a citizen you were interested in wanting
this man punished? A : Why, sure, yes, sir,

Q You didntt care about the money, did you? A It wasn't
mine. ' but I care a whole lot for my brother's money, cer-
tainly.

Q You wanted to p._ninh him l;ocnuu he hqd commi tted
a wrong at that time? A Yes, sir. A |

Q And for that reason I assume you told him teo

a

tell it to the Judge? A Yes, sir. Q "I don,t want any money"
A Yes, sir; that is right.

Q Between the time when the defendant had taken that
money from your brother until the time you placed him under
arrest you werse anxious to get the money, weren't you?

A Anxious but h‘ wn;t give it to us.
Q You were looking for the money? A How could we look
for it.

" Q@ You wanted the money? A VYes, sir, -_alkod him.

e Rt T



'Q." hd m odt 18 he dun't give you the money nn

'--nu place him uaau- arrest? A That is right.

Q Now after you placed him under arrest he was ho:l.d

in the Magistrates' Court, and you didn't care anything

‘about the money you wanted him puni shed, is that. right?

'_A My brother mtad the monoy nnd punoshment.

Q How many timn did you see the dofomhnt after
that? A I dontt recall,
~ Q After that arrest? A I saw him in the Magistrites
Court, and where I am going to Extah A?zuﬁon proadway in .
the rro-t.aurant. ' | '
; THE COURT: Answer the questions. He asked you
,Q:f you saw him 1-n ti:o Magistrates' COtul't.
THE WITNESS: vyes, sir, and in the restaurant.
BY MR, MARKEWICH: '
Q Where? A Right near the Magistrates' Court.
Q How soon after the arrest was that? A I think the
second time he .appoarod in court.
Q. fheriaftor did you see the dofoﬁdant at any place?
A A couple of times. 9
Q Did you talk to him? A He iried to tak to me;
I would not speak to him.
Q Didn't you as a matter of fact talk to him about
getting tho-nomy from him? A I had no oco'nnion‘to talk
to him abSut getting any money.
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4 x ‘didnst have w-c to talk to him about.
;nmoom:

Q nm. was said botnon you when you saw hi-? A Abgo~
 lutely mothing.
BY MR. MARKEWICH:
’Q, Did you see tin- man in the otrnt?‘ A 1 saw him in
the court there. |
Q I mean outside of the court? A I never -poh to
him outside of court after that.
Q ma.you see him outside of the court? A fn, sir,
he stood in front of the court house with his lawyer,
Q How ;lonc after? A After the first time, the time _
he was in the Magistrates' Court.
Q And after that? A After that I never saw him.
Q You never nw‘hm? A lo‘, sir.
. Q At any time? A Only in court.

Q You never saw him anywhere? A 1 did, when he

used to see my brother any myself-~ he was up to my unclet's
office.

Q. Please don,t look at your brother? A My ‘brot.hor-
and myself were in my uncle's office, and he happemed to
come in, and q uncle would not talk to him unless his
lawyer was there with him; I don't Xknow what he nqtod.

Q Vell what did you find ,0ut? A I donit know what he
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' Q Vell what did you find out? A 1 donst know what he
wvanted. iy o |
- Q Ddid your unoli tell you what he wanted? A No,sir,
because he spoke to Mr. Silberman. ‘
: Q By uT. S8ilberman you mean Mr., Fischman's gttorney?
A Yes, sir. ’ ‘
Q You .p;ak of your uncle and you mean ir. Rosenberg?
A Yes, sir. . '
Q Well, did you thereafter talk to Mr, Rosenberg
about the case? A No, eir, just had to go to court, we
had one little call.
Q Did you know that Mr. Rosenberg had rocoind an
installment from this defendant the sum of $900? A No,sir.
Q Weren't you told that at all? ANo, sir.
' Q‘ Did your ‘brother tell you that? A No, sir.
Q Ronnboxlg tell you that? A No, sir, smky the only

time I knew was -~

Q You knew nothing about it? A o, sbi ke 4000
time I knew was -- !

d You did know iﬁon the balance of $1100 was paid?
A The balance I don't know nothing about.

Q You knew when the $2,000 was paid? A Turned over

to my brothoxf. yes, sir.

Q@ Turned over by whom? A By vr.ARoun‘bu_'g to my

s vees 3w
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Q ; ‘m: A After we came from the court houss here
we went over to his office.

Q Where? ‘A In Rﬁun‘bqrg'- office.

. B;w iao it turned over to your-’bx;othu"? A I don't
know; I didn't look.

Q By cash or check? A One check I think.

Q How much? A $1,000. ‘

Q Whose check? A Rosenberg's check.

Q@ And the balance? A The balance was cashe.

Q v'am't_. it the chsh that was received in this oouft
room? A 'I- did not see any money turned over anywhere; I d.tdnt_
know nothing about that until Tuesday. '

Q: How many times had you been in the District A'ttornoyu :
oflc; before that? A We were up one time, with my brother. .
Q How long before your brother had roéoifcd the

check from Rosenberg was that? A What is thatp

Q How long before your brother had received the check

and cash from Rou'nborg were you up in the Distriect At~

torney's office? A I think it was after-- I think it was
one time we were up after that to tell Mr., Whalen that Mr.
irnnblnt,tho Marshal, was not su.bpoonnd: that is all we
Qaid to yr Whalen.

| Q When was that? A That was ‘Monday, I don:t rec~
ollect ‘?mt &to it was.

Q Was it before or after you got your money? A 1
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: QA: I an ulm-; about your brother? A I don,t recollect
ltutlur it was the day before or the day after.

Q "olro you up at the District Attorney's offioe before
that time? A One time Mr. Whalen called our of‘fioo and told
us to come up he voul;! like to see us.

Q You were up? A That is the first time.
Q You told him about the case? A He wanted to see
?I' what it was about. '

Q Dia .you tell him at that time you wanted to get
~ your money back? A .I didn't to_li him anything of the kind;
s : we just told the case.

‘ Q After you got your money back did you tell 'hal;g

about it? A Rosenberg and Silberman went to Mr. Whalem and

told him and told Judge McIntyre also that they got the
money. ;
Q It was after jou got the money? A I didn't get

any moneye.

Q Your brother got it? A When Rosenberg had the

money in his pocket they went .1';0 the Judge. - -
Q After Rosenberg got the money you went to Mr. 'haill?-

A No, sir that was the same morning, Rosenberg got the money,

they went with Mr. Silberman to Mr. Whalen and then they

went to the Judge to tell him they got the money.

Q Do you know what that money was for, why that

money was given by the defendant to Mre Rosenberg? A Why---
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,lars cash that was paid on April 29th. Did he. get anything

<y kv.” L) i : P v ? s
MR, VHALEN: I objdet to that question.
THE COURT: I will allow him to state if he knows.

A It was made restitution before he went to trial;

‘that is whlt the noniy was given for.

Q. That is it? A .Yon, sir.
Q And for no o;hor reason? A NoA, sir, no other roaQ
sone that I know of. v ' |
RE DIRECT EXAMINATION BY MR, WHABEN:
Q You were asked Mr. Gerstner, whether you saw your

brother receive or get any receipt for the five hundred dol-

for the f;vo hundred dollars cash? A He got a check.

Q He got a check? A Yes, sir.

Q Now you were asked if it did not appear strange
to jon on Saturday night, April 30th? A Sure it did.

Q 4And you were asked if this transaction did not
appear strange to you at that time. Didn't.it appear strange

to you? A It did appear strange.

Q That is Saturday, April 30th? A Yes,sir.

Q What was it that gave you renewed confidence in the ‘
defendant at that time? A When e fook his two bank books
out, and showed us ﬁmt he had a deposit in the National

City Bank, and he says, "That is one of the biggest banks

in New York, small men canit get in there®, and another bank

where he deposited five thousand dollars.

Q Did you see Mrs. Fishman, the defendant's wife in his
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Q !ou had a summons with you at that time? A !oj,

.lir with an officer. £ ) ] |

Q DDA you go.inside the houu?:'lth the Officer and |
the detective tﬁoy came up and grabbed my brother thinking
he was ¥ishman.

Q loi you saw Mrs, Fishman at yorber's restaurant?
A Yes, sir.

Q Those are the only times you ever saw her? A Those

are the only times. :

Q@ Do you remember May 12th when you were in the Sue~

R N TR r
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preme Court that Fishman showed you the Law Journal? A Yes.
e - o Q Will you state what he said about the Law Jour-

- nal? A He said you .'” "that is where I get the papers!

He knows more law than what I do. I donst know anything

o e ~about law. He says Fishman against so and so, i'I am go-

ing to get the papers right here. " He walked over to the

R

clerk and asked something, and he says, "I will have to

TR

wait awhile. " That was in the divorce court.

Q There was a case marked in the Law Journal Fishman

against somebody else? A That is right.

R T R
T

Q Did he say that was his case? A Yes, sir.
Q Did you ask Fishman at that time  whether or not

he was a lawyer? A After whonf
MR, MARKEWICH: I object to that.

i L




A I never spoke to him after that. ,
SAMUEL ROSENBERG, a witness called on behalf

of the People, being duly sworn, testified as follows: .

I
(The witness states that he lives at 257 Hooper street,

Breoklyn.)
DIRECT EXAMINATION BY MR, WHALEN:
‘ Q You are an attorney at law, yr. Ro senberg? A Yeos,

'Q Duly admitted to practice in New YorkState? A Yes.

, ) Q How long have you been a lawyer? A 20 years, over
" 20 years. .

‘ Q You have practiced in New York county? A Yes,sir.
é. ‘ | Q Do you know this defendant garry Pi-h;lnn? A 1 do,

lﬁ‘. ;

‘ Q Have you known him for sometime, when did you first
o meet him? A I first met him on the 12th of May,1921. :

~ © Q Never knew him before that time? A No, sir.

E Q Where did you meet him that day? A In the County

s Court House, New York county.

s Q Will you please state to the jury what the conver-
| sation with the defendant was? A Well, I came into the corri=
ar dor of the Supreme Court, which is on the first floor where
the various parts are situated, and I saw Morris gerstner
ilkiné out from a part facing me. I cannot state what

he said to me, of course.

. Q Omit any conversation? A He directed me to a certain .

part where I conld meet Fishman and David gerstner. I go into

ot oh T LT TR A el
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' Supreme Court.

 Q What was that? A BSpecial perm, Part 3 of the

Q Did you see Fishman there? A When' I entered there
was sitting in the last seat at the entrance of the court
hau..o or room -~ when I opened the door he immediately turn-
ed around and-looked at me and pauodamo-- he passed me.

Q You mean Fishman? A Yes, oir;

Q You mean he walked out? A Yes, sir, and them I--

Q Did you see him later? A Yes, sir, then he came
back. He came back and Mr. David Gerstner said"this is
Fishman" . I shook hands with him, and I said, "What is
this all about. " He said, "Vell I am getting the furniture.
I am just gottim tho_io papers out” or words to that effect,
I éau.t remember exactly. I said, what papers, and he
said I am getting an order -_vacatod, some restraining or-

der-~ restraining order about some furniture that he wants to

. take out. I said who signed that order, and he said Judge

Callaghan signed the order. I said you as a lawyer ought

to know that there is no such Judge as Callaghan in New York

County. Well, he said then it is Cohalan. I said, "It takes

a Judge in Part 2, exparte to sign a restraining order and
Judge Cohalan is not sitting in Part 2, I think he is in
rrial perm, I believe he was at that time in Part 18, I am

not sure. Well, he said, "It is judge Callahan". I said "Ve
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the Supreme Court." Well, I said what is the Marshal,here

' Dave has been 'toiling me about this -- all four of us were
standing together "How can a Marshal replevin merchandi se=-
uﬁ prﬁml connected with the Municipal Court. You» know
that the m:.o_ipgl Court has only jurisdiction of a fhouund
dollars, and the furniture 11'1 thie case was worth more than
three or four thousand dollars, I take it." Well, he says,
what is the dif:roro'noo, I will get the furniture, I am giving
a bond, I am going to get a bond, I am going to get a surety

give 2
company bond,I am going to gmx another bond to the person who

T T I T

is restrained to indemnify Xim so that I can release the
furniture. 1 listened patiently and uid,'\mat‘ you did in
this matter®, I said, "For less things that what you did,‘
in this mttdr, much less lawyers have been disbarred. Now,
you '.ronlim you are handling fire in this case, and these

stories, I don't beliwi a word pf them. My opinion of this

transaction is this", he wanted to interrupt me but I said

"Wait I will tell you my opinion. You needed money badly

for some purpose, and you thought of the idea of getting

that money from these boys and you went there and got their
money. Now you are using it and yoﬁ are unable to retumrn 11:;
and for that reason you are giving these various stories in

order‘_to get delsgy. Now, I will tell you right now I will

wait untii four al'cilock to get thgt money back, and after
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nﬂ-a hrt u and Gerstner, David and norri. went to my of-
fice 309 Broadway. That must have been about a little

after 12 o'elock. At 4 o'clock or a little after 4 o'clock

‘while the Gerstners were still in my office Mr, Fishman called

me up, and he said that he is in the National gurety Company's

office peépartag a bond so that he can indemnify and re-

" lease the furniture. 1 said to him, "I got nothing to do with

that, we want that money back." I said a great many things

over the telephone that I don't care to say unless counsel

wishes it.

Q When did vou next see Fishman? A The next I saw

Fishman was in the police precinct in Mercer street in June

‘when he was arrested.

Q You never saw him between those two dates? A No.
' Q Between May 12th? A No, sir, I did not see him;
hko-ould cali np my office.

Q Did you talk to him over the phone boinon those
two dates? A I believe I @fd4, once or twice.

Q pld you call his office? A Call up hil office? I
never did. Now I want to correct that. '.l’horo was a cdl
from his office to my office,and I had here the date and
the time., It was /%11, I think it was Worth. I did not-
know what that 711 Worth was, there was no name and I then call-
ed up his office and he was not in.

Q Now did you receive some money on behalf of the Gerst~
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'Q When aid you rocoivo that money? A I received it

in three payments, I think it was t.hru, and the last was, -
m. oﬂuihcout down for the 27th of December, which was
'r-ud-y, and the last $1100 I got Monday night the 26th
of Deceber.  Mr. Silberman gave it to me.
' Q Did you receive other payments from Mr. Silberman? .

A Yes, sir. 6

Q In all you received how much? A 32,000;

Do you remember

Q rWhen you received those other payments, the $900?
A 1 could not tell you exaectly the month for this reason,
Mr. Whalen, that there was so many promises made of cer-
tain dnto- that he was going to pay, but he dld not pay ite-
I know it was thrn paymont-.

Q Can you state in how mny installments you received -

4t? A I believe three.

* Q .Three altogether? A Yes, sir; I may bYe wrong.
Q Vhen did you pay this money to David gerstner?
A The case was on here the 27th and it was adjourned un-
ti1 tho S5th-- that same day at my office.

‘Q Before turning it over you came in here gnd re-~
ported the matter to Judge McIntyee? A Before I turned
the money over I came to see you and ll;‘. Silberman with
you and told you that I had received full restitution. ¢

.then came to Judge McIntyre.
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Q Did you'-ih ay'pm-o to drop this case or a'ny-!'
mu of that kind? A No, sir. Mr. Silberman and I had the
tmmtlon all the tin,u.nd he never asked me for any prom=

;u, and I never made him any promi se.

'Q Can you recall any further conversation on May 12th

with the defendant down at the Court House? A I said that

he was a thief,
Q Did you speak to him about any case supposed to
be pending there? A Yes, sir. _Before that gerstner told:
me something-- I canit tell you what he said as Mr, Fish-
man walh't there, but then when they nro. togethe¥ Fishman
had a lai Journal, and Gerstner told me that rlm had
told him that he héd Just won a case on the 12th of May, in the
Supreme éourt which was a similar case as the one that he
now got with this restraining order. So Gerstner said how
did you win that case. It was a verdict for the defendant
in f.hat case and Fishman says,-- it was a case before Judge
Wasservogel, and it stated a verdict for the defendant, how
could you win a case when it was a verdict for the defendant,
and he says, "That's all right to do it that way, that was
for us.. I have got here the Law Journal of the ]_.2'1:11 of May."
Q ‘ Did you speak to him about that after that? A Yes,
he would not discuss :l't.

Q Is this the Law Journal of May 12th you have?

" A Yes, sir, that is not the Law Journal that Fishman had,

but that is a Law Journal from my office of May 12th.




T offer this in evidence.
There is :io use offering the Mo

paper in evidence.

MR, 'mmxcn: I don‘:t see the inportncol of this
THE COURT: I will allow that part of the pai;_or in
evidence ‘that he says the defendant pointed out.
' THE WIUNESS:Before Wasservogel, J;, Part 18.
THE COURT: Read it into the record.
MR, WHALEN: This is an extract from the New York
Law Journal dated Thursday, .l[ay 12th, 1921, Supreme
. Court, Trial merm, Part 15, before Mr., Justice Wasser-
< v'bgol, Fischman vs. Schlechter, Strauss,Burger and S,
and M. Sehlack of counsel for the plaintiff and L.

Schlechter for the defendant. Verdict for the defendant

Q Now you stated all the conversation that you recall
that you had with the defendant Mr. Rosenberg?
A Well, there was some more conversation that I 'ovnn-

not relate because Mr. Fishman used to come to my office and

T TR T
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I used to meet him at the office and he would come in and
Init for me. ‘ ”
Q Who, Mr., Fishman? A He used to come to my house
many times, but there were a great many conversations with
“him.
: BY THE COURT:

Q@ That was after the arrest? A Yes, sir, after the
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 BY MR, WHALEN:

Q But between May 12th and te date of his arrest you
had no conversations at all with him? A Except as I said over
the telephone.

. CROSS EXAMINATION BY MR. MARKEWICH:

Q Mr. Réunborg you are related to the complainant by

‘marriage? A Yes, sir.

Q And are his attorney? A Yes, sir.

Q An attorney for how many years ? A Priorr to this
occursence a'bouf-- well they bought this house or building
in Januvary of 1920, and this is the first matter I had for
them--~ Jauimry, 1920 or perhaps December, 1919.

Q 'P¥Lmrlly, 1 assule MrBosenberg, you were interest-
ed in (otting tho money for .your oli'on‘t? A Well I was in-
terested both ""l to get the money and at the same time to
see that Jjustice was dono.

Q Prior to May 12th,1921, did you have a oon"ru--

tion with your client about Fishman? A I left for Atlantic

City - on the 6th of May. I was not to return to New York

until the Tuesday folowing. When I got back from Atlantic

City David Gerstner called me up at his place of business,
ad there for the first time he told me of this transaction.

Q What date was that? A "It may be =-- I don,t know what

V d.t. it was.

Q 'Bo' many days before yoﬁ met Fishman in the Supreme

e e e i
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. Q Did you ask your client why he didn't plm' the .de-
fendant under arrest? A He said he was trying to get him .

Q Just answer my question. A That is what he answered

Q Did you ask that question? A 1 did"He should be ar-
rested long ago", I -nid; |
Q@ You told him to make an appointment with the dotond-
ant that you wanted to speak to him? A No, sir, Fishman
told Dayid or rather David told Fishman that his uncle is
a lawyer, mentioning me, that I was in Atlantic City.
I received a call at my home on Hooper street when 1 got
back from Atlantic City that Mr. Fishman called me up.
| Q On the 12th of May were you in the Supreme Court
pursuant to an arrangement made with your client? A Yes,
sir, absolutely.
Q To -»5t Fishman? A Yes, sir;
Q You spoke to l‘inhmgn? A Yes, sair.

Q Did‘you know at that time that Fishman was not an

attorney? A Well David said he was a lawyer, and I told
him when I was up there, I said "This man #- hot a lawyer,
a lawyer doesn,t act that way."

Q Did you know of your own knowkdge whether he was
or u- not a lawyer? A I then looked up Bender's Diary of

for and .
registered attorneys, X famms the name.in the telephone book
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and I said if he is a lawyer he certainly would be ‘roc'utoroi

as a lawyer.
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Q He is listed as what in the telephone book? A An
ieoo,nntmt. I am not sure.

Q Did you ascertain whether or not he had been a cer-
tified publie accountant? A I never did.

Q You never did? A No, sir, Mr, Fisghman once showed
me a card that he was a certified public accountant, with
his name on it, certified public accountant.

Q When the defendant spoke to you 1n‘ the County Court
House on the 12th of May, did you tell him that if he did not
tuﬁ the money over to the complainant you w;auld piaoo
him under arrest? A .I said I gave him until 4 o' ciock to do
thate

Q So Vthnt to bo_'honost' about it you were priurilby’
interested in getting the money? A Well, if you feel that
way-- I had no anbmosity =- I did not Xnow the man before,.
and I am not-in the habit of arresting everybody, I wanted te
get the money first. ;

: Q You were not at that time interested in justice.
At that ﬁm you were :lntcro-fod in getting the money for
your cliint. isn't that the fact, Mr. Ro-&nborgr A That
is a hard question to answer. ‘ :

Q Now just answer that question. A If I had 'i

way if it was my money I at that time-- I would have placed

i it 484 ninibaali Bma b
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- committed a crime? A Yes, sir.

‘under arrest there and then, and I said that to David.
Q Vell what was 1t that stopped you. You have studied

law, you were an attorney and you are familiar with the Code

‘of Ethics, aren't you? A I was very hot that day.

Q Familiar with the law pertaining to the proper con~
duct of attorneys? A Yes, sir, I believe I am.
Q You knew it was not proper to compound a felony,

did you not? A I think that we had a right to take that

Q Just answer that question? A Ves, sir.’
Q You were satisfied at that time from what your

: and
client told you.what Fishman told you that Mr. Fishman had

Q Were you-not? A Yes, sir.
Q You said to him, "If# I  don,t have that money by
4 o'clock, I will have you arrested? A Yes, sir.
Q Is that right? A Yes, sir. ;
Q@ In other words if he brought the money by 4 o'cl_qck

you would not have him arrested? A No, sir.
Q Is that what you understood by saying that? A No.
Q Wasn:t that what you 1ntondad to convey by saving
that? A If he paid that $2,000 by 4 o'cleck.
Q Would you then turn him over to the authorities?
A That 1is a question for the Gorhtno:-, as to what they
would like to do.

e i
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~ Magistrates' Court, is that right? A Yes, sir; we got a
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Q You would take that matter under advisement after he
turned that money over? A Yes, sir. '
Q So that when he did not turn the money over to your

client +then you told your client to git a summons in the

summons in the Magistrates' Court.

Q Thereafter you did ascertain that the defendant was

arrested? A Yes, sir.

' Q _You were always satisfied in your mind that the
defendant was a thief? A Absolutely.
: Q And the defendant called at your home? A When?
Q After he was arrested? A Nr., Markewich--
Q Please answer the question? A I certainly did not
invite him.
Q VWebl he called at your home? A .YOI,F sir.
Q Howmany times was he at youbr home Mr. -Ro senberg?
A Well, it' was-- when the case was on the calendar he was

there four times a day.

‘Q In your home? A In my home.

Q You are not in the habit of allowing thieves to come
to your house except on professional business 1 -ﬁppou? Y U
would say that once I had my full dress Quit on and I said
I am going to an affair, and ﬁo‘followd me to the affair at
at Kuabp Mansion, and I was surprised to meet him there at

‘10 o'clock at night. A man called me out from the affairy,




Q You had taken money from this defendant as restitu-
i i |

tion? A I took this money from Mr. Silberman under the

understanding, as I said before-~

Q You knew Silberman was not advaming his own money

but advancing the dofondant'.- money to you? A At that time

he was advancing the money that he took from my client, no
more and no lass.

Q Silberman didn't take any money from your client?
A He said I have no -«

THE COURT: It was not Silberman's mnoy.-

Q You knew it was i shman' s money? A VWell, yes, I
presumed so, whether his or somebody else's.

Q You took that money in installments? A Yes.

Q,' How many installments did you take? A I think _-
about fl_u‘od. ;

' Q While this case was going on here in this oou_ﬂ;,

while it was pending on the calendar in this court? A Yes.

Q You say you had taken it from ¥r. Silberman without
any undorltahding or any arrangement or agreement? A  Yes.

Q In other words as faf as ydu-nro concerned you
had believed when you received the money in full that the
defendant would still be propéutod by t.ho-auf;hori_tiol?

A I believed this-- I can't answer that yes or no-- I told

: Silberman and told Fishman that we are taking this money and

you are undor an indictment for a crime. -~ We are simply. wit-



mt thn transaction. When the 1ut n-tnnloat was

'nu I told Silberman-- when the last installment was paid ==
I will _knp it in my pocket and we will go over to 'r. Wha-
len and tell him about it and gé over to Judge McIntyre and
tell nim about it. |
Q You received $900 from time to time until the
. 26th of December? A Yes, sir. A
Q In three or four installments? A Yon, I believe
. there was two installments before that, I am not sure.

Q And on the 26th that night in your office you received i
$1100? A No, sir, I was followed to the proadway pentral,
it was at a wedding there, and I met Silberman and Fishman
both waiting 'tof me.

Q Do you know 1ho had informed you : that you were going
to a wedding? A Y;-, sir, Fishman when he saw me the night
before at the banquet he said, "You are a regular society
man". » '

Q Did you inform him that you would attend a wedding

the next day? A I said tomorrow night I shall have to be up
a£ the Broadway Central.
Q You didn't invite him to the wedding there? A Wo,
sir, I met him down there. :
Q You fold him you would be at the wdding? A Yes,sir.
Q You told him if he had money for you to come there

and give it to you? A He was there and Silberman--




. Q 1t was not a social appointment? A ‘If you will
let me answe r you. ' :

Q WVas it a ucﬁl appointment? A No, sir, no ap-
pointment at all as far as I am concerned.
Q Way was it you told this defendant, this thief,

about your social appointments. What was the reason for it.

. You were trying to convey the impression that he followed.you

or tailed you until you got to the wedding? A I will answer
youe

Q The truth is that you had told this defendant you
would be at the wedding the next night? A No, sir, it
isn,t that. '

Q Ien,t that the fact? A No, sir not that way.

Q Did you tell him? = A I will not answer you in 6Ghat
way. g

Q Won,t you just answer this question: Did you tell

him you would be at a wedding the next night? A He asked me

~and I said I would be at the wedding the next night.

Q And he came there to the wedding? A No, he came
there with Silberstein. | 25

Q You gxxz hgetthat night $1100 from yr. Silbermanr
A Yes, sir. | ;

Q Up to that time you had received $900? A Yes, sir.

Q When you got the $900 you deposited it in your bank?




; :

A Tn. sir. '
'Q Your personal bank account? A Yes, sir..
Q Your business bank account? A Yes, sir, well I
have two accounts, ;

Q You had uo‘f.’.pokoh to the District Attorney or to
the Judge wup to that. time about the money having been paid to
£ " you by this defendant or his counsel? A No, sir, and for
this reason. ‘ i

Q You tpok that money and diponitod it and waited
g ' until you got your balance, and when you got the full #2,00'0‘

and the case was on the calendar for trial you stepped up
g and the Judge
¥ ‘ and you told the District Attpmcy,\ about it, is that right?

A Y..ﬂ,“ gir.

Q What d4id you want the District Attorney toc do? A I

wanted them to know about this, and I wanted them to feel
that we are not in any way reluctant about this thing, that

we are here prepared to report to the District Attorney as

wi tnesses.

Q In other words you came here and spoke to the Dis-
trict Attorney, and n"id, "Now even thouéh I got the mnﬁy
from this defendant I want to show you that 1 am intersated
in justice and I am here ti Court as a witness? A Absolute-
ly, those were thevery words I used to Judge NcINtyre.

Q >You see 1 ;vaq not there? A Silberman was there too.

Q You didn't tell rim that 1f you got the money

you would get your client to tell the truth to the District
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Attorney, the truth of this transaction? A Absolutely.
: Q You,hg tell him that? A Yes, sir, and there
will be no case if he tells ﬁxuthinc that Fishman said to me--
| Q Mr. Tishman told you, did he not, -- didn't Fishman
tell yoﬁ, Mr. Rosenberg, that as a matter of faof he had
bought, Mr. Gerstner had bought his, Fishman's furniture,and
that was the truth? A No, sir.
Q D!.dn't he toll.you that? A No, sir.

Q What is that? A No, sir. He said, I can see now

if it goes to the Court that he bought my furniture -~ and I

-said, "If ho bought your furniture--" I said, "You are agsin

handling fire."
Q Didn,t you also tell him that you would get your

client to tell that to the District Attorney and to the

‘Judge, to tell the truth? A No, sir, not a word.

Q No. A If he said that he is -~

Q@ Isn't that why the defendant gave you the money?
A No, sir, I never spoke to Fishman abot.n the money, not
in the Court, or about this case. My conversation in that
connootion,'lf. Markewich, was with yr. Silberman his at-
torney.

: Q Now Mr. Rosemberg you want to be fair about this?
A" Absolutely.

Q You have mo animus in this matter at all? A Not

‘at all. 1 ‘am sorry 1 have been dragged into this matter.




did mr ntyuto your elient? A Yes, sir, and

'-xmuw everybody in this case.

Q MNr. Ronhhorg do you remember when I called at your
office yesterday? A Yes, you did. First Fishman called
me up on the phone and said I should meet you in a restaurant

downstairs but I had no time, I was with a client and he

came up to see me.

Q@ In your office? A Yes, six.

Q@ Do you remember my asking you to let your client tell

the truth to the District Attormey? A Mr, Markewich if you

want m. to tell you just what occurred, what you said to me,
I am sorry that I will have to say it; I don"-t want to say
1t. ‘

Q P;oau answer my question. A Yes, sir, if you force
me I will, A

Q All right. Just tell me , Mr. Rosenberg, do you re-

memb-T my ;oll:ing you to get your clients to tell the trugh?

A I saiad, "Why certainly, they will tell the truth."
Q Do you remember my telling you that they were not to

take the money and have this man prosecuted? A You never

told that word at all. Now Mr. Markewiche--

Q Did I say anything to that effect? A Do you want me

to say it?

Q Yes. First answer my question? A You did not men-

tion that, the money at all.
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_furniture was the furniture of the home of Mr, Fishman, and

2 t-l!r-t_nn-o: lv_quo-tiolL Do you remember My saying
to you, and. 40 you remember your qun’c to me then if my
client told any other story they wauld be prosecuted for
perjury? A Yes, sir, inanswer to your quoiﬁon.
Q Diad yoﬁ ny’,' Mr. Rosenberg to me that they already
told the story before the Grand Jury, and had given statements
to the District Attorney? A In answer to ﬁho quention--
Q And they have got tq tell the same story? A Yes.
Q . Otherwise they wil_l be prosecuted fof perjury?

A Y_os, sir; in an.ﬁwor to your question.

Q In answer to w question. What was my gquestion?

A VWell David Gorﬁtnor to take the stand and say that the

I paid, "Sam, how can they say that, is it so? You know it
isn't so. You hov that.your man is a ¢om1f_f--" I used
t.hatixpronion’ to you, and you said to me, "I know he is a
gonniff, but that is not here or there. I -'mt Dave to do

that] and I said, "Here they are themselves,” they were in my

office at that time and you saw them there, "Here they are.
They are Zoing to go down and tell exactly the truth of
this transaction, mo more and no less. I did not want to
say that Mr, Markewich. I am sorry; I thought ;t was con-
fidential what you said to me.

Q I asked you to say that? We are trying a case here

and I want you to state just exactly what took place there.
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" Do you remember my .qu.to you, Mr. Rosenberg, that my

client said that your client had bought his furniture?

A Yés, sir, you did say that.

P

Q@ Do you remember my saying to you Mr. Rosenberg, 'gtt
your client tells the truth the dorondant_wiil be discharged"?
A‘V You said Gerstner should say the wnc'thiu.. _

Q If Gerstner says that the defendant will be discharged?
A That Gerstner should _ll& he bought of him the .furnituro.
® ' Q Do you remember my saying that? A Yes, sir. |
Q Do you remember your saying to me he already made
a statement before the grand Jury and the Distriet Attorney
and if he would say tht he would be proucutod_ for perjury?
A I said to you, I said, "Sam, you have been an assistant
there for a good many years. Do you think these two merchants
should go on the. stand and commit perjury for this nnn or
any other man or any other money involved in this world-- no,
gir, and the door was wide opo'n when the Gorlinern -nro there.
Q And I said to you,'No, I don't want them to commit .
perjury"? A Yes, I don,t want them to‘conit perjury. F,

 FR & sq;id 1 wanted them to tell ‘the truth? A Yes, sir,

that is what you said.

JOHN SEAIAN a witness called on behalf of the
Pooplo, being duly sworn, testified as follov..
(The witness states he lives at 187 Lofftrt- avenue,

Snonym")




| iu is your cccupation? Assistant receiving teller.

,‘.h is li‘. Allison? A He is siok.

e

Q
Q
Q Where are you uploy“? A The American Tfn-t'co.
Q Where is that? A 135 Broadway. :
Q 135 Broadway? A Yes, sir.
Q Have you l;roucht with you 1in response te a ﬁbpoou
a 'trvanvocript of the account of Harry Fishman? A Yes, sir.
'Q In your bank for 19217 A Yes, sir, April and May.
Q What dates does that cover? A Apri.l-tth to May 14th.
MR.WHALEN: I offer it in evidence.
'MR. MARKEWICH: I object to it on the ground that
it ;- incompetent. :
| THE COURT: As I recall it there has been some de~

cision recently in reference to the admiseibility of
ltatoxﬁonts from banks. I think there will have to be
some proof as te the accuracy of it.

e Q What is your employment in the bank? A Assistant

B _ receiving teller.
v MR, mmxcm x am just as anxious to get a ;
it correct statement froﬁ"tho bank as the District Attorney is. -
1r thi.l. young man can testify what the balances were on '
certain dates I am pori’ootly satisfied to let him tes-
tify. | :
BY THE COURT:

é Did jou compare this transcript with the books?

4
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Q You don't know anything about it? A No, sir.
Q Except that it has been handed to you to bring up

here? A Yes, sir;
BY MR. WHALEN:

Q Mr. Allison, you say is sick? A Yes, sir.

THE COURT: You had better have it compared.

MR, MARKEWICH: I may say now that if a prima
facie case will be proved, the defendant will take 1".ho‘
stand, and he cnn look over this sheet and 'uo. if 1¢
is correct, v '

(The paper referred to is marked People's Exhibit
6 for identifieation.) '

MR. MARKEWICH: We will concede that the defendant
had drawn a oﬁook of three thousand doll.arrl on the
Atlantic National Bank, where he had an account, and had
dopouitod the same to his account in the American Trust
Co. on April 30th, and that he did not at the time he
drew that check have sufficient funds to meet the three
thousand dollar check. |

THE COURT: 1Is that the concession?

MR, WHALEN: That is the concession I want, your

Hoflo Te

RUDOLPH WEISS, awitness called on behalf of the

People, being duly sworn, testified as follows:




: mu- lu uvn at unu«u.,n.r.)

mma' mnnnol BY lIR. 'HAI-II: s
Q Mr. Vloin', do you know Harry nm, this defend-

ant? A Yew, sir.

Q How long have you known him? A Well, I have known
: hi- since we were children, about & years old; I went to school
K ; with him. : ‘
'Q Practically all your 1ife? A Yes, sir.
: Q Did you meet him in December, 19207 A Yes, sir.
- Q  Where were you liviﬁg at that time? A 133 St.James
place. 7 ;
"Q In the same house with the defendant? A Yes, sir.
Q Who was he living with at that time? A His wife
b was living thers with her felks.
Q His wife aqd his wife's parents lived there? A fo-.
, Q Did they own that house do you know? A His wife's
parents own the house. :
: 'Q In other words you were a tenat of his wife's pa-
rents? A Yes, sir.
Q 'hoio were you in bu-ino-j at that time? A I was
in bininou in Bergen street.
. Q What sort of business? A A garage.
‘A You were the proprietor of that business? A fou.
- Q VWhen did you meet pi sh-an during that month of I);-
:‘{ cember? A Well about the 15th of December, the day he came in.,
f the garage; 1 hadn,t seen him for years before that.

Lok bl PR e




" Q He came into your cum about the 15th of December?

A Yes, #ir. ; \
Q Please state the comorut;cn‘n you had with him at
that time?
ﬁR. MARKEWICH: I object to that if your Honor

e please, on the ground that it is not in any way related
A * to the tranaiotion involved here.

THE COURT: On pecember 15fh,1920?

MR, WHALEN: This is the proof of a similar trans-
action. e

THE COURT: Objectien overruled for the preiont.

Exception. ‘

Q Will you state that conversation yr. Weiss. A The

defendant came into the office of the gérago-- I saw Mr,

Fishman and he shook hands with me and he said, "How are you
getting along". I says, "Pretty good". He said "I just hap-

poﬁod to be in the ~torage Warehouse across the street and,

he says, "My wife told me you 6wn this garage and I dropped
in." I was in overalls and drouod as a gafuge man will p‘o
dressed and he says, "I thought you would do better than
being in the garage business when you are a bright fellow,like
you, you go around dirty with ovoraill on. Look at me,

I ain dressed like a gentleman." ye la_yt; "I am getting ¢ood

money." Well, I said I have been a chauffeur all my life

pncuuliy, and I said I don't know anything else, 1 can't

il .
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‘olse. Well, he mi, ""I.hto'u'.' he said, "I have
: got a wonderful proposition for you, I just happened to
think pf it." He says, "I have got a client who has some

vending machines to sell ,"ihat is, chewing gum and so forth

he says he has them installed in all parts of Jersey in dif-

ferent theatres and factories. He says, "This man is an old

man, and can't run the business any more", and he says, "I will

tell him you can buy it". 80, I said, "I haven't any money

to lay out Just now Dbecause all my money is tied up in the

T

- garage", but, I said, "I have got some people cpming around
to me to sell the garage and if I sell it probably I will think
over your proposition." So- he went away. And during that

week --- the next following week, it was about the 25th of

. December that 1 did sell the garage, and on the 28th 6f Dooiu-
,r ber, he came in again and he says to me, "I heard that you

# sold your garage, is that true?" I said, "Yes." ‘He asked

T, A

me how much I got for it, and I told him. pe said, to me, "Well

you got the cash now, Rudy", he says, "You can still buy that

business", he says, "because I want to tell you that somebody
Side i after i, 12 you want to go into this thing you got
f.o do it quidk." Just then my wife happened to |.m1k injo

the garage and I was busy showing the new proprietors laround
the building there, vhat to do, and introducing them to

the customers in the garage, and he was mmd in the of-

‘;' ! fice with my wife, and he started to tell her what a wonderful

T s

es

. A L}
B T S T T S T A S



Vit e K 2 i O A e S e, e 1

business -~
Q Donit give the comversation only when you were présgent
with the defendant? A Well after awhile he called me into

the otﬁco uun, and my wife said to me, I think the proponi-

%

.

tion sounds pretty good, he says you can draw fifty dollars
a week out of it and probably at the edd of the year he

says you will have three or four thousand dollars profit

A T R

s

left, She says he is not asking much for the business, well,

I said, "No, it sounds pretty good". - So my wife says, "Do
you know him?" Well, I said, 1 know him since we were kids,

I know he is a lawyer, and I know that he has a big office

REIRRCTU T S Phen L e

at 299 proadway, and I said, I don,t think he would steer
me wrong, and I said he owns a house on Eastern Parkway and

I said, I don't think iho would try to do me harm in any way. Well,

B she said 1if you know him so well why don,t you go into it.
I said, I would like to think the matter over before doing
80. She he says then you can,t do any thinking, if you

want to go 1n£o this thing you got to close this thing to-

night. Well, I said, you can't go to the bank it is too
late. He said, just give me a check so that I can show
the man the deal is closed. So I wrote out a check for $2500
and gave it to him.

Q To whose order? A To Fishman's order.

Q $2500? A Yes, sir.

Q Have you got the check here? A No, sir, my attqrnoy
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.Q Who is that? A Mr. Harry H., Altman. I said to
him, "Harry, what have I got to show that I gave you this
money®. e says, "Don t you trust me", he says, "if you
don't trust me there is no use ﬁgoi‘ng into this thlng.. I
want to see you get up in the world. " He says "I am going to
keep the books for you, I am going to see that the patent
papers are 0.K., I am going to do everything, and I wonit
charge yéu a dollar for it." "Well", that is very nice of
you to do that for me out of pure friendship”".? So he says,
well, he sayd, "all the boys in the neighborhood have worked
tﬁcnulvou up pretty good, and I wouldvlik.e to see you get up
too. " He took the check and he went a'aiy. The next mrnihc
I went to the bank to have my books balanced and the teller '
said to me, «-

Q You can't give the conversation. When did you see
Fishman again? A Well, I saw him a obuplo of days later. He

came up to my house.

Q That is in St. James Place? A Yes, sir. One evening
he came up to the house; I had tried to get him at the of-
ﬁc‘, but I could not and I left word at his office that
when he came in he would come up to my house I wanted to see
him. So he came up to the house that 'nig'hf:, and I asked him,

1 said, "Well, Harry, how is the business coming along", and
he said, "You got to give m' a couple of days time in order

to make up the bill of sale and draw up all the papers. " Then

§ i
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_ m& ho vn niu to tal|to a trip f.’ Washington to .v.oifl.tyv
‘th patent. Well, I said, "'whnt iind of a machine is this, :
what does 1t look 1ike.” So he brought me up a little ma-
chine, a _niokol' plated machine. ' You put a penny in the slot
and press a button, and a plece of gum comes out. So I said,
"Is that th§ machine", and he said"Jes. "' He says "There are :
3500 machines 1hqlud§n¢ a lot of chewing gum and caramels and -
chocolates that go with it." Well, I said "Where are the
machines now", .and he .aid ’ ".thoy are distributdd at the thufrn-
in Jersey and in factorion.' I said, "When will you take
le over to -no the machines?"™ And he said, "Vhen 1 get :
ovotything straightonod out. " In that way he kept putting me
off and putting 'mo off from day to day. I used to try to
get in tquoh with him at his office, but ther always told me
he was out, and then I spoke to his wife and his wife said, -~

Q You can:t give the conversation with his wife. When
did you see Fishman again? A Well, I didn:'t see nd_.h

then ag‘a:ln until about a week after that-- the last conver=

cation that 1 had with him -~ I camé to his office one night
it must have been about 6 o oléck.-

Q When nl that? A That was about a week after he was
up to my house, I don't rommbn"'tho date.

Q What month was this in? A Jt was in January, and I

said, "Well, Hnrry; now I says it is already pretty near two

weeks that you promised you would turn over this business to :

4| Gupermnit Sl Maad g i S ol
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. Baven't got the business yet. I said, what little

~ momey I have, that I got left, I am using up npw, I have no -

business and I have no money. WVell, . he says, listen,
"I .am pretty busy”, he says, "I don,t waste all w time at-
‘ tending to this thing", he said, "I will do it when I have
a chance", he says "the man who is supposed to sell the
‘-nclu'no is out of town,"nhd he gave me . some excuses, but
he says "You have the patents." I uid,' "Well, you ‘toldme
I would be able to start in right away and draw fifty a week",
"Well™, he says, "you have got to give me two months ‘
t_ino'. to straighten this thing out .but" 'ho says, "in the
meantime vou win be able to go to work", he says, "and fill
up these machines and take the money out and get busy on the
job". ~After that conversation I went away again asd I tried
to get in touch with him dozens of times, I used to walk up
into his office but I could never get him in; he didmet
~show up at his ht;uu angt mere at St. Jmmes Place.

MR. MARKEWICH: ‘ I object to that and ask that it be

~ stricken out.
THE COURT: You did not see him any more?
A No, eir.
THE COURT: The answer may be stricken out.
THE WITNESS: I went up to my attorney and I ex-
plained the matter to him.

MR, MARKEWICH: I object to that.
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sation with your atterney. When did you nmext see Fishman? .
X2 uﬁ:t see Nim after that any more. '

Q Ilmr saw hm A No, sir, not until he was ar:;ooi-
ed ard brouht inte eourt. : _
' ' MR, MARKEWICH: 1 object to that and I ask that
it be stricken eut.
BY MR, WHALEN:
Q Until he was arrested in this case? A Yes, sir.
TH® COURT: V'rhat may be stricken out.
MR, MARKEWICH: 1 ask that tho_Jury be ;n-trqoto‘
' to disregard it. ' ‘

THE COURT: Yese.

'BY THE COURT:

Q When was it that you saw h.:lm, what nontp was lt?‘
.A Well it was about in May sometime that I next ni hi-
in the Court. | '

Q In May of 192;? A '"Yes, sir.

Q Did you have Sy Sadie WA A Wt 3 No, eir, I
did not. ! |
BY MR. WHALEN:

Q Did you have any further conversation il.t.h him after
that? A 'l.o, ar.

Q Were you present at amy conversation betwsen yarry
Fishman and anybody else? A No, sir.
BY THE COURT:




G M never mt tho others? A lo, sir, my lawyer
has thlt -uu.

Q- Yu never got the ps,“ﬂ A No, sir. He had them
in hie mind, . |
MR, IARICE'IGH' 1 object to that.
THE COURT: Strike the latter part out. PRkt 4
MR, MARKEWICH: I  ask that the jury be instructed
-to disregard f.hn‘t. |
THE. COURT: Yes.
 MR. MARKEWICH: Ve will prows that this is a liv-
" ing concern. » | :
THE COURT: I am asking him ﬁomor ﬁo got any
of the 1ife of it or not.
BY MR. WHALFN:
Q Did you get your money back? A I got $1900 back

from him.

Q ‘When did you get the $1900 back? A I cantt tell

“you the date.

MR. MARKEWICH: That is really immaterial. I ob-
jeot to that. It does not make any difference whether
he got any money back or did mot.

MR, WHALEN: I think it makes a lot of difference.

THE WITNESS: About the 15th or 16th of iovﬁbo?, :

1921,
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M trnuutu- or Iﬁ-
Ilm)uu.
MR. MARKEWICH: 'o;i:_u it make any Aifference

whether it was bona fide or not.
. THE COURT: It hink it Il‘ht very likely. I will
not nrm t.ho matter.
Ixocp'non.
BY MR WHALEN: .
Q. X didn t get that dato? A About the 15th of No -
vember,1921.
Q 19217 A Yes, sir.
Q From whoem did you receive the money? A From w
;ttomy. ;
8 At A Yee e
You got it nillat once? A Yes, sir, $1900.
Bj MTr. Altman's check was it?' A It was all cash..

That is all you have ever received? A Yes,sir,

O £ o o

Vell, did you make any promise in return for this

" money?

MR. MARKEWICH: 1 object to that if your Homer
please.
THE COURT: That 1s a matter for cross examination.

(At this point the Court admonished the jury and

took a recess until 20'clock.)




a ilt-opu_ for the Beople, resumes

MR, MARKEWICH: pefore proceeding I want to move
to strike out all the testimony of this witness upon the
ground that it is foreign to the issues invelved in
this case and does not comewithin the rules laid down in
g People vs. Molineaux, the people vs. Thompson and
the Po’oplo vs. Katz, in that it tends to confuse the
g i issue, and does not tend to establish anything but rather
tends to mislead the jury. .
k. ‘ THE COURT: I will deny the motion and give you
' ' o an exceptiendt this time, gentlemen, I may call this
8 to your attention: Ordinarily in the law it is not com-
petent to prove when a pm"i. being tried for one crime that
he committed anotherctime because the fact that he m
8 have been charged with committing another crime does not
tend to show that he committed the one for which he is

on trid.‘ But there is a certain class of case in dlioh

a larceny by trick and device or a larceny by false  pre-
% S tenses, 'forgofy or passing counterfeit money or receiving
& . stolen goods, where the intent is one of the ingredients
S the crime, and in cases of this nature where the charge
is such that it is essential for the People to prove an

b | intent to defraud the law says, that an exception is

made in th“‘ class of case and similar instances, that is,




sime time ean be put in evidence,-- not on the theory
that because of the fact that the .prior offense was com-
ﬁ-tttod, that noconariily p.rovu the second offense was
committed, but prldy on the Quon,tion as to whether the y
defondant had an hemest intent in dealing with the com-
plaining witness in the case on trial or whether he had
. a fraudulent intent s intending to defraud. In other
words in this case, if you should believe the testimony
of this witness, if you believe that the transaction
occurred you would not‘fnuihorind in saying, "Vell, be-
cause of that, that of 1?--1:, proves the defendant guilty
of the crime he is mow charged with", but you would be
authorized to take into consideration what the defendant
did in the other ease in making up your minds whether
i Sae asted Menedtly and wiih good intent or dishonestly

and with a fraudulent intent in the case now being tried.

That is the only theay on wvhich the evidence is admitted.

"MR. MARKEWICH: I take an exception.

S : ~ CROSS EXAMINATION BY MR. MR MARKEWICH:

Q Mr. Weiss how o0ld are you? A -32-.l

Q You live now in Monticello? A Ye s,' sir.

Q What business are you engaged in? A I am hao;iu.
Q Before the year 1920, your father-in-law was in busi- -

 ness there, was he not? A Yes, sir. N

Q Now this place was burned down? A Yes, sir.
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building it? A Yes, sir.

Q When you said you re-built the pineo what did you
mean? A He was building it. I aid not do any building.

Q Any interest in Vthat business? ‘A No, sir, y did,
‘but not now. ’ ; ' :

Q You did have? A Yes, sir.

Q When did your interest cease? A In 1920.

Q Vt_un? . A Right after the summer season. :

Q That is before you went into the garage business in :
New York? A Yeos, sir. 2

Q After you gave up the garajo business you w‘nt up to -
Monticello? A Yes, sir. 7

Q You still maintain a residence in Brooklyn? A‘ No.

Q For a long time you lived at 133 St. James Plnoo,' :
Brﬁokln? A Yes, sir.

Q Where did the defendant and his wifé 1ived? A TYese

Q Where her father andmother lived? A Yes, sir.

Q How often had you seen the defendant bcfo:o yoﬁ had
met him on the day. that you testified to in f.ho direct ex-
amination? A 1 did not see him at all, until he walked in-
to my garage. :

.Q When did you lﬁvo o.)ut of 133 St. James Place?

A 1 moved out there in about, I think it was June.
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Q19217 A Yes, sir.

Q You had seen the defendant's wife there? A Yes,sir.
Q Yoﬁ have ‘uou 'ﬁo defendant around there have you g
not? A  No, sir. :

Q Yow the defendant came to you about a proposition
of slot machines? A ¥es, sir.

Q Is that right? A 'Yu,'ur.

Q You asked him to produoo a sample of the slot ma-
chines? A Yes, sir. ‘

Q He did? A Yes, sir.

Q One of those ordinary automatic vending ma- .
chines that you’-n about ullin.g gum and chocolate? A No,
'nir, a very small machine; it only contains about 15
pleces of ﬁm ]

Q They use them in factories, shops and so fortn?

A Yes, sir; that is what he said. '
Q Bﬁt vou have seen machines of that kind have you?

A I have never seen such small machines, no, sir.

Q Now did you hear of anybody byt the name Of“hlll‘r?
A Yes, sir.
. Q Do you know whether or not Kessler was connected
with t& autmoatic machines? A That is what he told me;.
he says, "Nr. K.ni.or owns the machine. "

Q Did you ever see Kessler? A No, sir.

Q@ Do you know where he lives? A No, eir.




.Mhu, Oﬁn yoi that the dnfonuut went throub
I" Scheel or uo ‘studying law? A llo, sir.

- Q When you lived in that house weren't you told mt
| tho loromhnt was a student in a law school? A lo, sir, when
I met hinm ho.u-l supposed to be a lawyer, but I was under the
impression -- : ' .

Q You kno:w he was a certified public aocountaht, daid
you not? A I didnit know whether he was certified , I knew
ho m- an accountant.: , ‘

Q What was the name of that oonpnny in which you were
18 mﬁpond to get an interest? A I could not remember the
f name, some different men--

7 : Q The name of it was the Peerless Automatic Machine
Co.? A Yes, sir, the Peerless Automatic.

Q Did you ever hear of a manA ‘named prank M, Hill, the -

president of that company? A No, sir.
Q A man by the name of Lee Terbook, the treasurer "of

that company? A vll,o,' sir.

Q Were these checks ever shown to you by the defendant?

A no. '11'. ‘
MR. MARKEWICH: I offer for identification a
’bundlo of lovoin checks.

(The seven checks referred to are marked De-

fendant's Exhibit B for identification.)
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v _'umm A lo, d.r.
Q Did you ever see these before ? (Referring to De~

fendant's Exhivit 7)
A No, sir, I never saw them.

+ (Handing witness another paper)
Q Did you see that? , A He spoke something to me abont

patent papers, but he never showed them to me.

]

Q. Did you see this card? A No, sir,

o &5 LG Signed by Max Kessler? A No, sir.

A ' Q Did the defendant show this to you "November 10,
1920, I the undersigned do hereby sell and so forth"

THE COURT: Never mind reading that .

- MR, mm: Objected to. Objection sustained.

fj 3 ; Q Did the defendant tell you that he intended to look
up the patontiﬁ the 'a-hin(ton Patent office to ascertain
’ whether the patent was issued to this Peerless Automtie
;g ' Vending Co.? A Yes, sir, he told me that.

i
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Q. Dind'nt he tell you subsequently shat he had ascer-

tained that there was such a patent? A XNo, sir.

Q Didn't the defendant tell you that he had agreed to

O purchase all the assets of that company for the sum of ten

g
i
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thousand dollars from the owner of that company, or the
prinecipal ewner, Max. Kessler? A No, sir.
Q In that connection did he mention Kessler's name to

you? A Well he said his client Mr. gessler has the machine,

owns the machine.

LA T S



Q He t m;ﬁnb ‘were 3500 u_ul'u'u“? A Yes,sir.
Q Did he téll you that the business would cost ten
‘th.uaia( dollars? A No, sir. &

Q Did he tell you how much it would oont? A He sald he
- could buy it for twonf.y ﬁn hundred dollar-.
Q You were supposed’'to buy the entire outfit for twenty
five hundred dollars? A Yes, sir, to dbuy the whole outfit
: .,with the chewing gum and everything. J
Q For twenty five hundred dollars you were supposed to
;ff <o buy thirty five hundred machines and all the property of the
company including the gum? A And caramels and so forth.
Q. Including the patent rights and the good will?
A Yu,b sir.
Q Didn't the defendant tell you it was a business in
iﬁioht:.partnonhad been drawing at one time as high as a
hundred dollars a week a piece? A He told me -~ he eaid

I could draw fifty dollars a week out of it very easily,and

.
E e n e il o

at the end’ of the year there would be probably three or four

thousand dollars profit left; he didn,t mention anything

i about partners to me.

) Q Now, ismit it a fact that the defendant and you

& were supposed to purchase the business for ten thousand dol-
lars, and you were to invest five and the defendant invest
five thousand? A No, sir, he didn®t say anything about him-

" self in the business at all,

k3




e 1 u om v»i- yu ‘were to w the entire ‘buuu.
o 4 for twenty five hundred dollars? A Yes, sir.

Q !hon diad ho have that conversatiom with you-- when
was thgt? A About t.ho first time he spoke about 1t_nl
nboui the 15th of December.

Q 19207 A ,Y"' ur;' then he came about the 281;1_:
of December and he spoke about it again; he told me about the
proposition. -

Q Then when d:ld.you turn over the twenty five hundred
dallars to him? A On December 28th, that evening.

Q It was after you sold your garage? A Yes, sir, I

p0ld the garage about the 25th or the 24th.

Q Alo' much money did you have when you sold the
.~ garage? A How mich I had? Ve made five thousand dollars
_profit on the garage. ‘

Q How mch did you have when you sold the garage?

A I had about thirty three hundred dollars.

Q “You gave this defendant twenty five hundred dol-
lars check or cash? A Check. |

Q To whose order? A To his order. » /

Q Did you get a receipt for it? A I asked him for
a receipt, and he ‘said "You don't need a receipt, the check
is better than a receipt, and he says, "Furthermore don't

you trust me."

Q Did you go with him to your lawyer? A No, sir.

He said he is a lawyer and he will draw up the papers.




Q After that? A Yes, sir.
'Q Did you ask your attorney to examine the records in

the Patent office? A No, sir.
Q To ascertain whether there is such a company who

have slot machines? A No, sir, I explained the whole trans-

utiin. to my -ttornoy.
Q You did not ask him to do thas? A No, sir. .
Q You wanted your money luok? A Yo, sir, 1 said--
Q When for the first time did you tell this dqtondnnt

you wanted your money back? A After about four or five

weeks, I didngt see any businesshnd I didn't see any money

and I used to tell his wif
Q When did you tell the defendant for the first time

that you wanted your money back? A I didn't get a chance

to tell him; I didni't see him for some weeks.
Q Did you ever speak to him about ntting your money
; baok? A Yo, dr, I only conmunicated to his wife.

o

Q Dia you autherize your attorney to accept $1900 from

L R ST ST

t.his_ dfendant? A Did I nuthoriio him?

Q Y.l.l A No, sir, he told me-~

1
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'Q Did you authorize your'attomoy to accept CIQOO from

this defendant? A Well I don,t know what you mean by that

question.
Q Did you give your attorney amthority to accept




® defendant? A I did not know anythigg about

' ,tf -

~ that he had acoepted it.

Q You dld not know anything about your nttoi'rioy getting
the money at all? A No, sir. :

Q Now w'u'o you in your atterney's office when Mr.

* 8ilberman, the attorney for Hdmm was there? A Yes,sir.
- Q' When was that? A That _'nn about four or t;n_
weeks, I don:t exactly remember.

Q Anything said at that time by yourself or your
attorney about getting money from the defendant? A No,sir:
I remember telling my attorney -- '

Q Did you tell your attorney thenm to take any money
from the defendant? A Well, I 1like to relate the conver-
sation, and you can know better.

Q Will you tell me just that. What I am trying to
find out is -~ tell me whether you told your attérnoy to
take $1900 from the defendant? A My attorney asked me =--

Q Can you answer that question? A Did I tell him?

Q Yes. A Yes, sir, 1 told him.

Q Now you did roqo}*yo subsequently $1900? A Yes,
sir, $1900. , :

Q You got it_ at one time? A You,‘ sir.

Q When? A Here about four or five weeks ago, some-
thing like that. '

Q So that you claim there is dﬁo $600-~ do you from

. |

this defendant? A Yes, sir.




wzmwu’-— of Cohen, m:mnn,
_ulotymlwmlt- 't cohon? A Yo, sir.

Q Do you kmow a certain toloph.no number 939 Williame-
‘burg? A Wo, sir. ‘ '
ik - Q ‘st was your toloph-no number in your garage in
ﬁllim\mr‘? A I can't think of it now.
Q Williamsburg, wasm't it? A No, sir,

Q ‘hat'yai the exchange? A I think it _'il Brospect.
A 4 : I n.up-t certain. ;

:: Q Were 4you in this city last week, a week ago? A Yos.
: The District Attorney sent for me.

“ ‘ | Q Do you mean the District Attorney, yr. Whalen ?

: A Yes, he sent me a letter to come down.

4 Q You came down? A Yes, sir.

1 Q Where did you stop when you came to the City? A In
i my mother's house. i ' ‘
in ; | : Q WVhere is mt? ‘A 336 . Throop nvoimo. _

? Q Is there a telephone in that houwe? A There 1
3 * Ytwo tohyhbnn in the house.

g hait]

Q Who has the telephome? A The landlady, MTs. Grevin

AT
o~

~ and the woman next door to my mother, Mr. @1 smon.

N ——

Q Do you know the telephone number of those people?
A I Xknow MNrs., Grevin's,Williamsburg 1885.

Q . De you know the telephone number of the woman Wbext
door? A No, sir.

g
T
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mmm'um »isiman that y.l

"‘mvhmum A Wo, sr.

Q Did you tolophom to the defendant's wife from

Brognynr A lo, sir.

'Q Did you ask Mrs. 'nm to tell her husband that

; you';ot a mbpoona from the District Attorney's office to

- be a witness in the case? A No, sir, I d4id not speak to

Mrs. ¥ishman.
Q And thatshe should tell Mr. Fishman that unless
you got $600 you would come down here and testify as a

witness and bury him? A No, eir, 1 did not speak te her at

Q,' Didnvt you leaveathe number 939 Williamsburg with
her? A No. v

Q Tell you to ring you? A No, sir.

Q Ask for you? A - No, oi.r.

Q As a matter of faof didn't you tell the defendant
a --hort while aft%r you had given him the twenty five hun-

dred dollars . that you were sorry you ocouldmt go into

the deal with him because your father-in-law's place of- busi-
ness was burned down in Monticello, and you had got to help
him out with all th; available money in your po suuion
to rebuild the building? A No, sir.

Q Did you tell him at any time that your father-ine-
law's business was burned down? A I don't remember that

conversation with him,



|5
R

o A | Iu't remember,

Q m tuct "is your father-in-law's place of business

'_hn burned down? A !u, sir,

Q About when? A A year ago chri-hn nint.
QR In December? A Yes, sir. -
Q When was it that you received word of the fire? A 3

received word about two days after, I think it was on Mon=-

day or Tuesday that I received word that tha Place was

burned down.

Q What day of the month was that, do you recall? A I
tﬂnk it was the 28th or 29th bocon'bor when we got the tele~
gram. | A

Q On the 28th you gave him that money? A Yes,sir.

Q Didn't you on the 29th tell him you nesded the money
and wanted to get it back? AA’ No, sir.

Q The 29th or thc weira A No, sirm

d Did you tell the defendant mthiu; at all-about
your father-in-law's place of business having been immod
domn? A Ghe made a remark my wife told h:l- '1to about
it, but I did not mntion anything to him.

Q Well were you present when your wife told his wife

about 1t? A No, sir.

Q How do you know about it? A As soon as you mentioned

it I recalled that my wife told his wife about it.
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Q Hew l“muu to ankyour wife mmr du hll k

Mr. Fishman's wife about it? A Because -ho said "I told

Julia the place bum‘d 'down and I am going up there for a
couple of ‘days to see what I ean do to help them out. :
Q Do you know the reason for your wife tolnng lrl.
Fishman about it? A The reason was that evening she cdlod
-o‘ at the garage and told” me about the telegram and the
fire, and his wife was hoaririg that oonvirution.
| Q How did you wife come to toli you that she had
told Mrs. Fishman about it? A She said because Mrs.
Fishman started to ask her questions how it happened.
Q How did she come to hli you about it, your wife?
A She told/me over the telephone.
Q What was 'Itho conversation that led up to her telling
you that she hat‘ll_;nfo!md Mrs ¥ishman about the fire?
A She could not help 1% Nos PLainan eould 268 h.lplévub
hearing this conversation because d|.o was in the same ipon.
THE COURT: He wants to know how did your wife
come to tell you that Mr. Fishman was there. How did
she come to mentien it.
: THE WITNESS: ©She said that yulia, his wife,
‘was there and my wife was crying and she told Julia,
hie wife, and also was crying when iho _luo.rd what hard
luck they had, after working hard in the summer and

making a little money now the fire happened and they
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up all this memey sgain to build up the
is, his wife sympathized with her.

" house, that
'BY MR. MARKEWICH:

Q fou knew or ﬁf.hor your wife k:;ow, and hd told Mrs.
T4 shman thnt your father-in-law's plaoi vﬁi vﬁry pooriy
insured? A That I don't know.

Q And it would require considerable money to re-build
thii, was that the substance of the conversation? A I don't
know what the conversatien was.

Q As a matter of fact how much money did it roqpu'ro
to re-build this place? A It cost $10.500 to re-build the

pl.“ .

Q Did you ledn your father-in-law any money? A I
lent him $50,.

Q Is that all you lent him? A 'That is all.

- ‘Q Vhen did you lo‘nd' him the §$500? A I went up there

to see him. -

Q When was that? A About tvo weeks after the fire.

Q I assume if you hadmore ﬁonoy you would have lent
him more? A If I had it. .l

Q You hadn't it because you gave $2500 to pishman?
A ves, sir.

Q As a matter of fact your faAthor-in-law dd want
more money? A Y.'l.‘ gir; I didn:'t have any to give him;
he said I should lend him as much as I could.
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, reason? A No, sir, I didn't ask him anything.
Q You liu.'{l,ou to uy that neither you or your

wife asked Fighman or Mrs., Fishman for the money because
SoE Sutinretisedin nesded 160 A Yo, aiv. .

Q By the way two years ago you were convicted of rape
were you not, in this Court? A I don:t want to answer
that quut..ion.

Q Why not? A Because it has mothing to do with this
case. _ :

_ THE COURT; It is a praoper question on the question
of credibility, whether you have ever been convicted.

Q ‘Were you convicted of rape? A I was not; convicted,
1 pleaded guilty.

Q You ﬁht to the klnirq éofomtom A Yes, sir;
it was not rape; it was abduction. :

S ANtne i Shet. 1Y, Rewiedd was 0 girl?
A 1 .guess she was about 18.

Q She was under 18 and that is why you pleadied guilty,

is that s0? A Abeut 17 or 18.

%
i
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DAVID GREENBLATT, awitness called on dehalf

of the People, being duly sworn, testified as follows:
: (The witness states he lives at 41 Attorney street.)
DIRECT EXAMINATION BY MR,  WHALWN:. ‘

Q You are a Marshal of the City of New York? A I am.




¢W’ A lIWumn.
“mm this lo!‘ouutlnrryrl-hu‘l e '!u'.
Q Do yuu runulbor n-otinc him down in chlibor. street

~with two men by the name of Gerstner, one morming? A I re-
, iubor'uoi.nj him but I don:t know the names of the other
gentlemen. V
Q Do you remember when that was? A No, sir.
Q Where was it that you met him? A I happened to
' walk through Chambers street, and I met him at 51 Chambers
 street.

' Q Do you remember him stopping you :=nd introdueing
you? A I spoke with him, but I don,t know if he intro-
duced me to anybody. -

Q Did y.ou ever serve any papers or do any work, of-
fielal work as a hrqﬁl for Fishman -~ in the Supreme Court?
A Never.

Q' Did you ever do any- work for Fishman at all as a

Marshal? A I think we done some dispossess 'ork'for his
father.

-

& Q Not for him? A He brought it in the office for

D his father.

Q Where was that dispossess proceeding, do you

know? A I can't recall,

. - Q ‘Was it in the Municipal Court? A It must be in the
Muticipal Court.

Q How long ‘o'vn- that? A I can't say.
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Vas it more than ome year? A 1 cam,t say.
i .O'bj“todv‘ to. Objection nnﬁin;d.'
| 'Q That was the only ‘work‘yoﬁ ever did for Fishman?

‘j As 1 Xnow of, yes, sir.
CROSS EXAMINATION BY MR, MARKEWICH:
§ You met Fishman on a number of occasions? A Yes.
Q Hundreds of them? '

HARRY ALTMAN, a witness called on behalf of the

People, being duly sworn, testified as follows:

(The witness states he lives at 200 Sullivan street,
Brooklyn.)
DIRECT EXAMINATION BY MR, WHALEN:

Q You are an attorney at. law? A Yes, sir.

Q Duly admitted to practice in New York ctate?

A Y." dr.

Q How long have you been a lawyer? A 16 years.
Q You have an ofﬁoc(at 44 Court street, ﬁroonyn?
A ves, sir. | »
Q, Do you know thi.s defendant, Harry Fishman? A Yes.
Q How long have you known him? A Since about the
early part of March.
Q Last year? A 1921,
Q Do you remember where you first saw him? A vyes,sir.
Q Vhere? A He came up to my office.
Q

That was in March, 19217 A It must have honn”’,igp'____: ¢




Q nu you have w cunrution with him pqrtd.uin:
to a matter in reference to Rudolph Weiss at that time?
A Yes, sir. . '

Q Will you state what the conversation was. A He in-
troduced himself to me as Harry thll!l, and 1 said to him,
'Md you receive my letter?"

MR. MARKEWICH: I object to this as wholly irrele-
vant and foreign to the issues in this case.

THE COURT: I dont't know, of course, what is

coming. Is there another ggscalled similar inoidont?
. MR. WHALEN: This is the same transactien, the

Weiss transaction.

MR, MARKEWICH: He brimgs an attorey, as I under-
stand it, for the purpose of supporting the testimony
of Weiss. He ispractically trying another case with

this case.

THE COURT: 1t may be proved . to the same extent,
and in the same manner ,‘N" if it was the principal trans-

action.

THE WITNEsS: He said, ies, I received your lot-
ter, and I want you to help me clear this thing with
Rudolph.

THE COURT: You better bring out the facts.We don't

know who this gentleman was aciins for.

BY MR, WHALEN:
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Q@ You were the attermey for Rudolph Veiss? A Yes.
Q The last witness? A Yes, d}. lr.-'oin had "
engaged me to handle this transaction. I saidryou had bet-

ter make good to Weiss, there will be no use in you and I

gotting ints any lengthy dissussion because Judging frem '

the nafuro of your actions towarde this long life jnl of
yours you ought not to take up too much time in making

good the theft. He said, "Don%t call it a theft." I said,
"V;;'y \nil, let us ecall it an unfortunate ooourronco.;'

He says I want to make good,'to him because we had been
pai., went to school together, I am sorry I broke up his
life and all that, but I want you to help me, Altman, I

am a brother attormey, I have done favors for other lawyers,
I want you to help me out too. If you only keep Rudolph
off my back for awhile and give me a chance I will make an

arrangement to pay off this money that I took. So I said

to him, "Fishman tell me why did you do that t a pal.

You are a lawyer, a friend of his, why did you do it." "Well"
he says, "I needed the money and I will make it good. Don't
ask me any more questions, Alman, I will make it goods® I
said, "Well that sounds all right. You are éottinc to the
point now. What do you want me to do with Mr, Weiss," and
he said "Tell him that you are satisfied that I will pay
this off in several weeks; 1 have some transactions

now 1n’Rocto'r street in which I expect several thousands

of doll/rl, in fact I have in my pocket now a check of

b s
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00 ¢ 11 u-a 1 will be able to_-nh'_th:l.- ma in
ltﬂiﬂl 'ﬂilo." me pulled out a check of some sort and

| showed 1t to me. I donit remember the details of ﬁ. I said,

 to him, "lolv thnan’, I will do this for you because fou are
a lawyer and I am only _doing what I imagine 'what every
other lawyer woud do for a brother aitomoy.'- I am sorry
that you got yourself into this = fix. I will take it
on w'olr to get myself in duteh vith my own clients for
your sake. How much time do you want, pioaso be .specific

and definite andd®n't fool me because I am going to tell

Weiss thvat on a certain-day I am quite convinced that the
non‘y, or a very substantial part of it will be paid."And
‘ho mntiinod some day. it may have been a week or tem days
or two weeks thereafter. And at the given time and given hour
ﬁr. Fishman telephmned that the transaction on which he ex-
pected to derive this nonoy:.-l talking of was then brew=
ing but not quite finished to please wait at the office
uttil™8 o'clock that night and he would come right over

to the office with a thousand dollars in cash and the bale

' ance in some form of security or check ithat would leave
me without any dount as to his desire to make good. i ui'd
"All right Fishman now ﬁhut eouncia reasonable. I have an
engagement this evening but I will wait in until 8 o'clock,
I will telephone home not to expect me for dinner, and I will

wait.§ At about a half an hour before 8 o'clock Fi shman



ﬁn' me and .'ﬂ’l. *Altman I am still over in New Yoﬁ,ud
1 I onnt to be mt of there in a few minutes, I got the
loloy and onrythiug is all right. Why not -nt me in
Childs restaurant. LN . ldﬂ "Do you mean the restaurant right
on the corner about one hundred feet away from my ofﬁoo',
and he iqi "yes." Bo I.says to him, "Well, why in Childs
refaurant, why not in my office. Let us be through. He

said, "I don't want to go into the building I know so many
people there t_hoy think it is funny I should come walking

in tho_ro at this hour of the night. I will meet you in the
lobby of the building. I said, "Very well, Fishman, if you
havo any fear that there might be any traps in my office or
any speaking instrument or recording instruments I rwomt :
torture you with the delusion, I will meet you downstairs

in the corridor of the building." I went domnstairs immedi-
dtd@f, and I waited and waited and waited. 9 o'élock came

and I ran aup into my office-again, expecting pofhip- that

he called. I waited until the lights were turned out

in the building, at 9 o'clocks Then I ran downstairs again

in the corridor and I inquired of the watchman of the building
and the elevator man and remained waiting in the corrido;-.
About hald past 9 or 10 o'clock Fishman comes into the cor-
ridor of the building. "I am very sorry, Altman, I kept you
waiting, but that transaction did not run out as I expect. '

I said, "¥ishman you told me over the phome that if I would



‘inocash. I don't mind telling you that 1s theonly g
_ that kept me here tonight. I will cheerfully take the

‘hil that you saw the transaction going on, that you are sure

isfied mow that you not only perpetrated that swindle, but

,m come over ﬁtl at hut a thousand donarn‘

thousand dollars now, and show VWeiss enowgh to make :lf“
- worth while -- I would like to show Weiss some reasonm for

the farce comedy of waiting. Vhat am I going to tel)

Weiss. Weiss will begin to think I am in with you on

- this transaction. God nméhty you can do what you want but

be fair tome, I am willing to act for vou as a brother
attorney, I gave you a chance, but what am I going to say

to Veiss." "Well", he says, "no Altman you can tell

he is going to be taken care of. " I says, "Hoi much
time would you like now." He says, "a couple of days". I
says, 'Bo,vi'iuhma.n, no; you are going to give me a check
tonight or I am going to arrest you myself. I am going

to take the chance of having you arrested Yecause I am sat-

you are trying to carry it on and I won,t stand for it.

Now you have got to make good to me Fiuhﬁlh, I don,t want
to be angry with you, I want to treat you like a fellow

lawyer, 1ike I would treat any other one, bdbut be fair to

me." - He says, "Have you got a blank check". I saiq,

"No, I haven, t got a blank check, but I can go right up-

stairs in the office, and get one. You better come along



‘When we came down to the cigar stand in the corridor, I told

.! ‘don't mt tm lno um of you m:at. :

"m I wnt up to the office; it was dark; he of-
t‘!’i‘ me some matches, we crc‘m,od our way over to my desk,
and he said to me, "Have you got a Co‘m Exchange Bank check
and I said, "Yes, that's lucky, I deposit in that bank.® :
'I§11, " he said, "I don'twant this branch here or any branoh.
i said, "No, but you just scratch out my branch and put your
own branch down, @i i bob rrew you can give me another
check in return, let me get -omo'thin;, I want to show Weiss
some thing. Weise is waiting atnhis home tomight for my mes-
sage, and I am going to show him something." So I tore

off the blank, out of the rear of my check book, and we went

downstairs, it was dark, you couldm,t write up in my office.

him there was sufficient light,a nd I said, "Now herd is a
place where you can write. Now ';'1to me out the check." So
I gave him one of the checks, and he scratches out the name
of my bank and puts down the Terminal Branch, pew York,

and he wrote "Pay to the order of Harry H. Altman, Attorney

of Rudolph Weiss,” I don,t remember. now which-- $2500. He
began makihg that long line or scroll of his comopcing
with his 'H;‘ 'whon he stopp;d. I said "What are you
stopping for, Harry", and he says, "There is no use of your
getting a check like that. It might not go threugh, it may

be irregular, and if you put it in and it coﬁoa back they
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‘ »ﬂt lqthtr ut, I will civo you a better check tomorrow -
morning." I u:l.d, "This check will do, this check is all"
.riut.

You give it to me 80 that I can at least show
- Waiiw dhat I have done some work for him tonight, that I aia
not fail hﬁn, ‘mt at least I talked with you, saw you
and that you did something, but Weiss would be positively
‘entitled not”tor believe anything 1 say tonight- if I come
back empty handed." : I took the check, ©but he says "I
am going to give you a different check." He says, "Let me
see Atman, I will go to my friend Stephen Bald'in. Ho is

laughing at me now.™
MR, MARKEWICH: I ask that the jury be instructed
to disregard that.
: THE COURT: Yes.

THE WITNESS: I said "Stephen Baldwin"? -

MR, MARKEWICH: I ask that the witness be in-
structed not to be 80 dramatic.

THE COURT: Yés. Tell ue what was said and done

as briefly as possible.
THE WITNESS: Stephen Baldwin, you mean that ;af
mous lawyer over here? He said, "Yes, he is my friend." :
1 said "What are you going to do with him?" “Well",
‘he says, "he hal a lot of money we had two or three
transactions and if I Jﬁ-t tell him to give me a check

he will give it to me without question.” I said, €



do ," mt to b?"' lo says "I ufgoing' to call him up."”

- 1ines. This 1is going into a foreign transaction,

e

are you a member of that club". ye said "I oortaipl!

B 146
am glad you know him as well as all that. What

Ve tqat out of the building and into a cigar store
next door. So he went into the booﬁh, locked himself in
and I heard a rumbling :ln'd.do, I couldn't make .ou'ﬁn what
it ‘wn_s. He came out and he said let us go over to
Baldwin's house, and I said, 'th;o is Steve Baldwin's
houu,w and he says right around there, somewhere in
Remsen street. We walked over then within two or three
blocke of this place, and he began looking around.

MR. MARKEWICH: If your Honor please I think we
have gone far enough to prove the transaction with

Weiss, and I object to any further testimony along these

and I think we have gone far enough.

THE COURT: I will allow him to finish his tes-
timony.

Exception.

THE WITNESS: pe said, "I am not sure whether it

is No. 73 or 75." I said, "What difference does it

make, step up to 73 and press ‘tha button, and they wlll.

.tell you whether it is 75 or not. " He said wno, I will

_ go to the Hamilton Club over here of which I am a member,

and I will inquire there." I said, "Are you a member

of the Hamilton Clubf¢™thmt g a very magnificent club,



‘am". We walked up to this olub or some olub house
on the corner of Remsen or Montague street and Clin-

ton street, Bi'ooklyn, and he called to the tolop!hno boy,

*Jimmy, give me the telephone book." He gets the tel-

‘ephone book, and he said to some man, "Look up Steve Bald-
win’ for me", and he gave him this address 73 or 75 Rem-
sen street. He said thank yéu. The two of us Qtoppod
oﬁt md‘walkod across the ltrnt and up to the steps
of this building, and he put his hand forward to press
the button, an_d in a moment I saw a lady step out and
"he stepped in the doorway, and about five minutes he
comes and says to me, "Steve is off on his usual bat.
He must be over ﬁt the club._"_ I said "What club?" And.
he said, " The Excelsig™Club." I laid. "Where is
that?" ye sald right around here some where, on Clir;-
ton stroof. or another street and I said, very well 1let :
us go to the Excelsior club, let us walk over

th-r..l So we walked over to some building on one of

the corners, and he looked up and he said, "I am not

sure whether this is the place or not, I said why dont
you go up and inquire. 7 There uwis a policeman right
across the street, let us go over and ask hm surely he
would know where the Excelsior Cl;ab where a man like

Steve Baldwin goes is. Let ua go and ask him. We walked



: nhu-murnd satd that we
ﬂor tlu -‘ll“r IClub, nnd that it was n
133 Clinton street or Henry street, and he said I

never heard 6: such a club being arqmid here. ¥i shman
) .u:'ld', "I will go and find out."  He came back. We walked
in aﬁothor block and he went into a large apart-
ment houﬁ on the corner of another street, and he step=-
ped out ofxight y and into some tolophno booth, and there
he .atayod for eight or ten or fifteen minutes looﬁng
\ o over the pages of the telephone directoryand picking
it up and I finally went over to the booth and I says,
"Come on Fishman, it ouéht not to take you that long to
look up the telephone of the Excelsior Club} and he said
"I found it it is right aroﬁnd the corner, sure, it
L & . 19 the building I thought it was." We went back and by
| ' _this time it was about half past ten or eleven o'clocky
and I said ~-
THE COURT: Nevér mind the conversation.
THE WITNESS: We did not find Baldwin and I sug-

gested we go back to his house. He came out of there

and went into a building, this Excelsior Club and stayed
i there about half an hour and then he came out and teld

me that Steve Baldwin sent to his house for a check book

and that Steve Baldwin was so drunk that he doubted very

much whether he knew what he was doing any how. We wait -




for fifte Ml and he said there u_‘u-;
. ‘> ”'*- . £ ..-
MR, MARKEWICH: I object to this. 1 do not thisk

a reputable attorney should be besmirched in that .m.

And T think that counsel should be instructed not to

proceed further.
THE COURT: He is telling what the defendant said.

MR, WHALEN: No reputable Vattomoy can be
smirched any more than he has boo>n.

'THE WITNESS: We went back at his suggestion, went
back to the house on Remsen street and the lights
were all out,- and I sald, "What is the use going up there
now--" - it was 12 o'clock =~ the pboplo might be asleep,

why disturb them~-I am not going to go up and pull them

out of bed."

SR Ve

THE COURT: The result was what? Did you find him?

TN

A No, sir, we didn,t find Balwin. I said, "You come

right back to that building and you make out another check.

I want a check. I told him if he did not give me the

check I would have him arrested that night. So I gave
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him the other blank -check and we went to the cigar

store again. Our building was closed now, it was midnight,
we wonf. into the cigar store, and he qut along to the
counter _ or a little shelf like near the telephine booth

T . He ©brushed aside one or two telephone directories,and took




pen in,n‘«-‘b_na:f-é;/sm, writing out the cheok.Just
he nhtau_:ni name he said to me, "My pen doesn't
| ‘work rluzt.'!; ‘I didn't hav; a fountain pen but I Wl,
"I will get jou a pen and ink." I went over to the--
Q When was that? A His pen did not work.
WAt Q45 whe that? A This same night.
Q Wh#t date was it? A It must have been about
lifoh 10th or thereabouts, about that time. Well, I went
ﬁ i : over to the cigar counter and asked for a pen and ink.
'y) : When I came back Fishman's name was written down, and he
said it is all right now, I finished it. I took the
check and saw"Pay to the order of Rudrolph Weiss or Harry
Altman, Attorney $2500" 1 turned it over and saw noth-
ing on one side of it. 1 'folded it up and put it in
my pocket, and I said, "Woll, Fishman you should have
done this in tho early part of the evening, and ryou would
hve been f.hough." He says, "Please don,t deposit this

until tomottow at two o'clock, I will be around with

a certified cheok or cash."I went back home that night,and

I looked at the check again and I turned it over.

T T T R | T e o T

- Ja Q Have you the check with you? A It is in theé grand

| B

Jury's hands in Brooklyn. The District Attorney of Kings
County has it. And when I looked at the check this time--
whereas in front of Fishman I turned it over and looked up

here (illustrating) as I was looking at it again i noticed




1aft hand of it, which escaped my notieo there. ' Now when I

turned it around and looked at it in his handwriting I had
e it this way. "In payment of promissory note of D‘ooombor .zath,
| | 1920 or Rudolph Weiss." The next day when I got down to the
office, I phoned Fishman, and I said, "Fishman, why did you
do that. Do you know you wrote something on the other
S Y aWeAat. e said, "Altman deRst be a child", he said,
"I will be around, 7 told you I will be around at 2 o'clock
and take that check up. Dontt deposit it." So he did not
show up at 2 o'clock. I said also to him, "Fishman, I call-
ed up Stephen Baldwin today and told him about the way = you
sought him last night, and also what you said about him.
nnl. MARKEWICH: I objedt to that if vour Honor
please and ask that it be stricken oﬁt. ;
THE COURT: I will allow him tovstato what he esaid
4s. the defondant: | :

<

THE WITNESS: And Steve Baldwin told me that he

does not know you.

Exception.

THE WITNESS: Steve Baldwin tells me that he
had heard recently --

MR, MARKEWICH: I 6bJect to that if your Honor
ploau-.

m COURT: Never mind that.

oy

THE WITNESS: Baldwin sai he does not know you,
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